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County and Municipal Work 


By Epwin STENe 
University of Kansas Law School 


Judicial Construction of the Kansas Workmen's Compensation Law as Ap- 
plied to Public Employment 


Kansas is one of the principal agricultural states of the union, but never- 
theless it may be classed as one of the pioneers in the enactment of legislation 
for the benefit of labor. Its first workmen’s compensation law was enacted 
in 1911, the year which marked the beginning of effective legislation on that 
subject among our states. The people of Kansas were early to see the need of 
more equitable provisions for laborers disabled in performance of their duties 
and to act accordingly. 

Today our workmen’s compensation law is not among the most advanced 
of such laws in the United States; but it has been revised and improved on 
several occasions, and it may be said to afford relatively substantial protec- 
tion for laborers in our private industries. There is one phase of our com- 
pensation system, however, in which the needs are hardly different from those 
of other sections of the nation, but in which Kansas is one of the least pro- 
gressive of the forty-eight states. That is in the protection afforded under the 
compensation law to public officers and employees. 

The reason for the failure to provide for this class of workers is difficult 
to determine. It may be due in part to a lack of proper understanding be- 
tween the legislative and judicial branches of our government, and the failure 
of persons in the strategical position to do so to bring that fact to the attention 
of the legislative body. Or it may be that, because of the small urban pop- 
ulation, we are not brought to realize how frequent and how serious are the 
injuries incurred by our public servants in the performance of their duties. 
Whatever the reason, the State of Kansas has not granted to its own officers 
and employees, or to those of its governmental subdivisions, the protection 
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against injuries and death which it has compelled private employers to pro. 
vide for their workers. 

In the Compensation Act of 1911 there was no mention of public em. 
ployments, although some of the corporate functions of cities might, if the 
courts had ruled upon the act, have been included within the employments 
covered. The act was made applicable “only to employment in the course 
of the employer’s trade or business, on, in or about . . . electric, building on 
engineering work, . . . and employments wherein the use of any explosive 
or inflammable materials is carried on, which is conducted for the purpose 
of business, trade or gain.” * “Engineering work” was defined so as to in- 
clude construction, alteration, repair or demolition of any “bridge, jetty, dam, 
reservoir, underground conduit, sewer . . . gas tank, water tower, or water- 
works (including stand pipes and mains) . . . and any work in grading or 
excavating where shoring is necessary or power machinery, or blasting powder, 
dynamite or other high explosive is in use.” * 

In the same act an “employer” was defined to include “any person or 
body of persons corporate or unincorporate”; * and “workman” meant “any 
person who has entered into the employment of or works under contract of 
service or apprenticeship with an employer, but does not include a person 
who is employed otherwise than for the purpose of the employer’s trade or 
business.” * 

In 1913 the law was amended so as to include among the employments 
covered “county and municipal work.” No other changes were made which 
could affect the status of public employees, and the several references to “trade 
and business” remained unchanged. ° The effect of this change, as will later 
be seen, remained in doubt. 

In 1917 there was a general revision of the compensation law. The added 
provision which might easily appear to be of chief importance so far as the 
public employee was concerned was one which authorized employers not en- 
gaged in functions classed as hazardous to elect to come within the provis- 
ions of the law. ° Another new provision in that law adds to the definition 
of engineering work, “construction and repair of streets, roads and high. 
ways.” * 

In 1927 there was another general revision of the law with a number of 
significant changes. * In this most recent law no change was made in the 
list of employments covered; but considerable improvement of phraseology, 
and in some cases definitions were altered. The definition of “workman” is 
no longer limited by the condition that he must be employed “for the pur- 
pose of the employer’s trade or business,” * and one other reference to trade and 
business has been stricken out. But the section on employments covered is 
still headed by the provision that such employments shall be “in the course 


Laws of Kansas. 1911, Ch. 218, sec. 6. 
Ibid., sec. 9 (g) 
Ibid., sec. 9 (h) 
Ibid., sec. 9 (i) 
of Kansas. 1913, Ch. 216. 
Laws of Kansas. 1917, Ch. 226, sec. 1. 
Ibid., sec. 2. 
Laws of Kansas. 1927, Ch. 232. 
. Ibid., sec. 8 (i) 


SOAS MP wom 
iy 
= 
5 
2 

















County anp Municrpa, Work 199 


of the employer’s trade or business.” *® Thus there is no clear indication in the 
statute as it now stands of intent to apply its provisions to public employ- 
ments. 

In most states the application of the workmen’s compensation laws to 

vernmental entities is made clear by specific references thereto. The term 
“employer” is expressly defined to include the state and its several political 
subdivisions; in the definitions of “employee” or “workman” specific mention 
is frequently made of governmental employees—and, in some states of cer- 
tain classes of public officers—; and finally, if the functions to which the act 
shall apply are enumerated, these enumerations include certain activities dis- 
tinctly governmental or public in character. ** 

The Kansas law has no unmistakable provisions covering the public em- 
ployments. Outside of the reference to “county and municipal work” there 
isno mention of public services as such. Consequently many questions have 
arisen over the application of the law to this class of employments. To what 
extent did the original act of 1911 apply to proprietary functions or “business” 
activities of municipal corporations? What was the intention in the mind of 
the legislature when in 1913 “county and municipal work” was added to the 
employments covered? Have there been any changes in the law since 1913 
which may be construed as an intent to extend the law to public employments 
not previously covered? These are questions which have repeatedly been 
faced by various local governing bodies, by the State Workmen’s Compensa- 
tion Commissioner, and by the courts. *” 

Since the enactment of the amendments of 1913 there have been many at- 
tempts to collect workmen’s compensation for persons injured, and for de- 
pendents of persons killed, in the course of employment for counties and mu- 
nicipal corporations. Some of the local governments have assumed liability 
and paid compensation; others have voluntarily elected to come under the 
optional provisions of the law. ** But several local governments refused to 
pay compensation, with the result that legal controversies arose, and the Su- 
preme Court of the State was called upon for final answers to the above ques- 
tions. 

In the first two cases in which the Supreme Court was asked to apply the 
workman’s compensation law to cities the question of their application to po- 
litical entities was not made an issue. The case of Udey v. City of Winfield 
(1916) ** arose out of the death of an employee in the city water department 
through an accident occurring in 1912. The court assumed “without de- 
ciding” that the city water department was covered by the act of 1911 provided 
at least fifteen workers were engaged in hazardous work in that department. 


10. Ibid., sec. 5. 

11, See author's article on ‘‘Application of State Workmen’s Compensation Laws to Public Employees 
and Officers,’’ 17 Minn, Law Review, 162 (Jan. 19338) 

12, Although most of the questions had been settled before the office of Workmen’s Compensation 
Commissioner was established under the act of 1927, the question of the application of new 
provisions added in 1917 and 1927 came before that department. The Commissioner decided 
to accept elections under the law of 1927 and to apply the provisions of the compensation law to 
those counties and cities which had elected to accept the law. This decision, however, has 
since been overruled by the Supreme Court. 

18. Early v. Burt, 135, Kan. 717, 7 Pac. (2d) 95 (1932); Commissioner of Workmen’s Compen- 
sation (Topeka), Bulletin No. 7.: ‘‘Application of the Workmen’s Compensation Act, ch. 282, 
Laws of Kansas 1927, to County a Municipal Work,’’ Dec. 28, 1929. 

14. 97 Kan. 279, 155 Pac. 48 (1916). 
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It was found, however, that the last mentioned condition did not exist. In 
Knoll v. City of Salina, ** the second case before the Supreme Court in 1916, 
the right of a street cleaner to compensation was contested on the ground that 
he had not submitted a written claim within the time specified by the law, 
The court held that oral claim was sufficient, and the case was remanded to 
the district court, not to be brought before the Supreme Court again. These 
cases were significant only in that they indicated (1) that municipal utilities 
would probably have been held to have been covered by the original act of 
1911, and (2) that lawyers were sufficiently doubtful of the application of the 
law as of 1911 and 1913 to prefer to base their defenses on other points. The 
exclusion of municipalities was suggested for the first time when Justice 
West, in a concurring opinion in the Salina case, said that he did not wish to 
be understood as conceding that an employee of the city, while engaged in 
street cleaning, “is neceessarily entitled to the benefits of the act.” 7° 

It was in 1917, in the case of Griswald v. City of Wichita, *’ that the 
question of applying the workmen’s compensation law to political entities 
came directly before the Supreme Court of the State. The plaintiff was the 
widow of a policeman who had been killed in the performance of his duties. 
In accordance with the decisions of other states the case would have been suf- 
ficiently disposed of by holding that a policeman was not a “workman” with- 
in the meaning of the law; but the Kansas court emphasized also the point 
that the law is specifically limited to employment “in the employer’s trade or 
business,” and that, in view of such provision, it could not be construed to ap- 
ply to governmental functions of a city. Chief Justice Johnson dissented, but 
published no opinion. 

In the case of Gray v. Sedgwick County ** the court held that the com- 
pensation law imposed no liability upon counties because they were purely gov- 
ernmental agencies of the state and were therefore not engaged in any “trade 
or business.” The opinion also pointed out that a statute does not apply to 
counties unless it expressly includes them, and that the amendment of 1913 
made a change in the specification of the employments covered but not in that 
of employers. Therefore counties, since they were not included as “employers” 
under the act of 1911, were presumed not to have been brought under the 
act by the 1913 amendment which referred to “county and municipal work.” 

In the third decision handed down on this question in 1917 the Supreme 
Court went even further to hold that proprietary functions as well as govern- 
mental functions of cities were frequently exempt from the workmen’s com- 
pensation law. In that case an employee engaged in the construction of lat- 
eral sewers was held not to be protected by the law, because, although the 
work was proprietary, it was not a “trade or business.” The court went on to 
justify its decision by arguing that, while the statute must be liberally con- 
strued, “the courts cannot go beyond the legislature and add what was omitted, 


16. 98 Kan. 428, 157 Pac. 1167 (1916). 
16. Ibid 


17. 99 Kan. 505, 162 Pac. 277 (1917). 
18. 101 Kan. 195, 165 Pac. 867 (1917). Chief Justice Johnson again dissented. 








ne nee Cele eee 





County AND MunicipaL Work 201 


or change the character and manifest object, purpose, and limitations of the 
enactment.” 7° 

By these decisions a fairly definite rule had been established with respect 
to the application of the compensation law to “county and municipal work.” 
“County work,” the court said in effect, means only work done for counties 
by private contractors, because the county itself is engaged in no “trade or 
business.” “Municipal work” likewise applies to work by contractors, but, in 
addition, it applies to publicly owned utilities such as electric, gas or water 
works. With regard to the latter the assumption is that a municipality, when 
engaged in one of these functions, is seeking to make profit therefrom and, 
consequently, is engaged in “business.” *° 

In the more recent cases the court has ruled that the new workmen’s com- 
pensation act of 1927 did not alter the law in-so-far as its application to po- 
litical entities is concerned. ** Furthermore, the rule has been laid down that 
the “non-profit” activities of counties and municipalities cannot be brought 
under the law by election of the local governing bodies, since those govern- 
ments may exercise only such powers as have been delegated to them by the 
legislature, and since there has been no clear delegation of the power to ex- 
pend money for workmen’s compensation. ** 

These decisions have given to the statute a definite meaning with respect 
to its application to public employments. But in my opinion, while the legis- 
lators have been guilty of poor draftsmanship as well as lack of attention to 
this phase of the workmen’s compensation system, the court has erred some- 
what in the construction of the act, with the result that, in-so-far as there was a 
legislative intent with respect to the question under discussion, that intent 
has, in part, been nullified. Let us look into some of the reasons which ap- 
pear to justify the latter contention. 

Courts have consistently held that in construing statutes it is the intent 


19. Roberts v. City of Ottawa, 101 Kans. 228, 165 Pac. 869 (1917). 

‘*A city in constructing a lateral sewer, while exercising a proprietary power, is not en- 
gaged in an enterprise involving the element of gain or profit and therefore is not within the 
operation of the Workmen’s Compensation Act.’’ Ibid. p. 870. The Chief Justice dissented here 
also. 


The court seems to have overlooked or disregarded the fact that the distinction between 
governmental and proprietary functions had its origin in the idea that the latter were conducted 
agen oA for the gain or benefit of the local residents as distinguished from the general pub- 

c welfare. 

In a later case the court held that there was no ‘‘business, trade, or gain,’’ because sewer 

= was paid for by taxation. Redfern v. Eby et al., 102 Kans. 484, 174 Pac. 800 
918). 

20. Stuart v. Kansas City, 102 Kans. 307, 171 Pac. 913 (1918); McCormick v. Kansas City, 127 
Kans. 255, 273 Pac. (1929). The latter case indicated that the courts are likely to have 
difficulty in determining when a city is in ‘‘business’’ just as they have in distinguishing be- 
tween governmental and proprietary functions. McCormitk was injured while employed in a4 
steam heating plant operated - the water and light department for the purpose of heating the city 
hall. The court held that the employment was in ‘‘business’’ of the city because it was op- 
erated by a ‘‘business’’ department, and because the offices and stores of that department were 
in the city hall. Would it not have been equally logical to hold the contrary on the ground 
that the department was not heating the city hall for profit and that the principal purpose of 
the city hall was to house the offices used for governmental purposes? The fact that the cost 
of operating the plant was paid out of the profits of the department could not be a determin- 
ing factor, because some cities finance all of their activities with the revenues from municipal 
utilities. 

. Simpson v. Kansas City, 137 Kan. 915, 22 Pac. (2d) 955 (1933). 
. Kopplin v. County of Sedgwick, 139 Kan. 837, 32 Pac. (2d) 1058 (1934). 

This decision apparently over-rules in part the decision in Robertson vy. Labette County et 
al., 122 Kan. 486, 261 Pac. 831 (1927), when the court held that ‘‘When a county under the 
law undertakes to engage in the dangerous work of construction roads, it may very probably 
provide insurance to its employees covering injury to them, when the injury arises in the per- 
formance of the work in which they are engaged.’’ Or would the court hold that counties are 
authorized to insure their employees but not to contract to pay disability compensation directly? 
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of the legislative body which must be regarded as law. ** Consequently a 
body of rules of construction has developed, the object of which is to reach 
the most accurate conclusions possible in determining the legislative intent 
underlying the enactment of any particular statute or provision thereof. While 
certain rules take precedence over others, ** it very seldom occurs that only 
one of the rules is applicable in construing a statute. Therefore much depends 
upon the weight given by the court to the various rules of construction, par. 
ticularly if the application of different rules should result in incompatible con- 
clusions. It should be remembered, however, that these rules can never 
create an intent, and that their application is a means to an end and not an end 
in itself. *° 

While the construction of a statute is regarded by the courts as “a ques- 
tion of law,” that does not mean that there is no fact involved therein. If 
there was a legislative intent at the time a statute was enacted, that intent 
exists as a fact of history. Although that fact is independent of any particular 
legal controversy, and is therefore not for a jury to decide, any accurate de- 
cision depends upon the ability of the court to determine the fact of intent. 
While the courts use various methods of so determining, preference should be 
given to those methods which, in each case, are most convincing. *° 

In construing the phrase “county and municipal work” and other parts of 
the compensation law relating thereto, the court has placed emphasis upon 
three rules of construction: (1) that statutes in derogation of the common 
law shall be strictly construed; *’ (2) that statutes shall be construed as reg- 
ulating the state and its governmental agencies only when specifically made 
to do so; ** and, (3) that intent apparent in the reading of a statute as a 
whole shall be the determining factor in construing any part thereof. ** 

With respect to the first of the above-mentioned rules, it should be noted 
that the legislature of Kansas has itself declared that “the rule of common 
law, that statutes in derogation thereof shall be strictly construed, shall not be 
applicable to any general statute of this state, but all such statutes shall be 
liberally construed to promote their object.” *° This declaration, of course, 
does not deprive the court of all authority to apply the rule; but it does mean 
that the court shall avoid, as far as reasonably possible, the use of this rule 
of strict construction, because the legislators have found it a handicap to suc- 
cessful declaration of their own intent. ** 


23. J. G. Sutherland (2nd. edition *, 
II, secs. 363, 364; Moorman v. 

















































































































John Lewis), Statutes and Statutory Construction (1904), vol. 
errel, 109 Tex. 173, 202 S. W. 727 (1918) 
24. Lewis’ Sutherland, op. cit., sec. 


366. 

25. Taylor v. Mich. Pub. Util. Commiss., 217 Mich. 400, 186 N. W. 485 (1922): People v. Wallace, 
291 Ill. 465, 126 N. E. 175 (1920). 

26. I am here accepting the judicial assumption that there is a legislative intent in the enactment 
of every statute or provision which comes before the courts for construction. Judicial admission 
of the fact that such intent is frequently fictitious would necessitate a revision of the rules 


of statutory construction. See Ernst Freund, ‘‘Interpretation of Statutes,’’ 65 Univ. of Pa. Law 
Rev., 207, 231. 


27. Lewis’ Sutherland, op. cit., sec. 453. 
28. Ibid., sec. 514. 29. Ibid., secs 368-370. 30. Laws of Kansas, 1923, ch. 144, sec. 5. 
31. It is as difficult to conceive of a legislative body, through one enactement, controlling the in- 
tent behind many statutes as it is to conceive of the rules of judicial construction creating in- 
tent. The enactment of this type of declaratory statute is significant, nevertheless, because it 
shows that the legislative body has lost faith in certain of the methods used by the courts in the at- 
tempt to determine that body’s intent. The loss of faith doubtless has resulted from the ob- 
servation of erroneous conclusions when this method of construction is applied. 

Furthermore, many statutes, including workmen’s compensation laws, have their origin in a 
dissatisfaction with certain phases of the common law; and judicial attempts to make these statutes 
coincide as far as possible with the common law tend to set up obstacles against the attainment 
of the objects which the legislature is seeking. 
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For the most part the application of this rule of strict construction of acts 
in derogation of common law, is implied rather than expressed in construing 
the phrases here under consideration. One or two opinions, however, have 
clearly indicated the emphasis which is placed upon that method of construc- 
tion. In one opinion the court quoted the provision in section 2 of the 1927 
act, which states that, with respect to the employments listed as hazardous, 
“it is deemed necessary to establish a new system of compensation for injuries 
to workmen.” But, said the court, this cannot apply to cases involving govern- 
mental functions, because no system of compensation for such injuries had 
previously existed.** May we not, however, contest the Court’s interpretation 
on this point? Is it not reasonable to assume that the legislature, in speaking 
of a “new system of compensation,” had in mind the cases in which com- 
pensation had been denied as well as those in which it had been granted, and 
that, while primary attention was given to the more commonly observed 
reasons for denying compensation, the entire body of defenses was under con- 
sideration ?** Certainly the court has here gone far in applying the rule that 
acts in derogation of the common law shall be strictly construed. 

The rule that statutes shall apply to governmental agencies of the state 
only when specifically made to do so is, in reality, a corollary to the rule of 
strict construction of acts in derogation of the common law. Both of these 
principles were expressed in one statement, and with a tone of finality, in 
1917, when the Court said that “if the Legislature intended to bring cities and 
counties within the operation of the act it is remarkable that no apt and clear 
language indicating such intention was used.”** This statement makes one 
wonder if the Court overlooked the fact that it was being called upon to de- 
termine the intent underlying an ambiguous statute. Rules of statutory con- 
struction are valuable guides in the determination of legislative intent; but 
they should be regarded as such, not as rules regulating legislative procedure. 
It may be reasonably presumed that there was no intent to make a statute 
applicable to local governments unless such intent were expressed. To make 
that presumption final and irrefutable, however, would be destructive to the 
very object for which the rule was established.” 

The rule of construction applied most frequently in the public employees’ 
compensation cases is that to the effect that any part of a statute shall be in- 
terpreted in accordance with the spirit or intention apparent in the statute as 
a whole. In applying this rule the Kansas Supreme Court has based its con- 
clusions upon the statutory references to “trade”, “business”, and “gain”, as 
well as to other terms ordinarily used in speaking of private business. These 
references, says the Court, indicate that the legislature intended to make the 
act applicable only to enterprises carried on for monetary profit. This may be 
£2. Simpson v. Kansas City, 137 Kan. 915, 22 Pac. (2d) 955 (1933). 

33. Many of the workmen's compensation laws permit employers to elect not to come under the sys- 
tem, but employers who so elect lose the common law defenses of assumption of risks, contribu- 
tory negligence, and negligence of fellow servants. But none of the acts which allow political 
entities to make such election specifically abolish the defense of governmental functions. Never- 
theless, courts have held that defense, as well as the other common law defenses, is lost by local 

overnments. Fahler v. City of Minot, 49 N. D. 960, 194 N. W. 695 (1928); Esque v. City of Hunt- 


ngton, 104 W. Va. 110, 139 8S. E. 469 (1927); Whiteneck v. Board of Commissioners, 89 Okl. 


52, 2138 Pac. 865 (1927). 

34. Roberts v. City of Ottawa, 101 Kan. 228, 165 Pac. 869 (1917). 

35. A. T. and Santa Fe Ry. v. Board of Commissioners of Cowley County, 103 Kan. 681, 176 Pac. 99 
(1918); Payne v. Payne, 82 Fla. 219, 89 So. 538 (1921). 
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a stronger foundation upon which to build the court’s conclusions than is the 
rule relating to common law; but even here an examination of the acts of 
other states convinces one that the argument is far from infallible. 

In contending for a broader application of the compensation law, attor- 
neys have pointed to decisions of other states, particularly those of West Vir. 
ginia and Oklahoma. In those states the statutes make similar references to 
“business”, “trade” and profit”, but the courts have held, nevertheless, that 
certain governmental functions are covered.*® In answer, however, to this evi- 
dence from decisions in other states, the Kansas Court has pointed out that 
the laws of such states apply to political entities in terms so clear and specific 
that they cannot be misunderstood. That much is true. But the very fact that 
legislators have so clearly declared their intentions and have nevertheless re- 
ferred to the acts as applying to “trade or business” or the “business for profit” 
casts considerable doubt upon the accuracy of reasoning which makes the 
legislative reference to business and trade almost conclusive evidence of an 
intent to make the words “county and municipal work” meaningless. 

Up to this point I have attempted to show that the methods applied by 
the State Supreme Court do not provide convincing evidence of a legislative 
intent to limit the application of the workmen’s compensations law to a few 
“business enterprises” of municipalities. A justification of some other con- 
struction, however, requires positive evidence of an intent different than that 
which the court has found. 

In the first place courts are generally agreed that the workmen’s com- 
pensation laws should be liberally construed in favor of the workmen in order 
to attain the object for which the legislation was passed. The principal object 
of the workmen’s compensation laws is to provide a form of security for 
workmen. Hence the primary concern of the legislature is the workman 
rather than the employer, and in case of doubt as to the application of the law 
the worker should be given first consideration even though the employer may 
be a political entity.” The Kansas court referred to this principle with ap- 
proval, but contended that it could not add what the legislature had omitted 
or change the manifest purpose of the act.** In other words, the court had 
concluded in advance that the act did not apply to the functions in question. 

In the second place, there is a rule of construction to the effect that all 
36. Esque v. Huntington, 104 W. Va. 110, 139 S. E. 469 (1927); Board of Commissioners of Paw- 

nee County v. Whitlow, 88 Okl. 72, 211 Pac. 1021 (1923). 

An early Nebraska law which was specifically made applicable to the state and its political 
subdivisions was in effect nullified with respect to such application, because the legislature had 
inadvertently provided that the statute ‘‘shall not be construed to include any person whose 
employment is casual, or not for the purpose of gain or profit to his employer.’’ Rooney v. 
City of Omaha, 105 Neb. 447, 181 N. W. 143 (1920); Ray v. School Dist. of Lincoln, 105 
Neb. 456, 181 N. W. 140 (1920). These decisions cannot be regarded as a source of authority on 
the question because a casual reading of the statute by anyone familiar with this phase of work- 
man’s compensation laws is sufficient evidence of the true intent of the legislature. There would 
have been no reason for specifically naming these political entities in the definition of employers if 
the legislature had not intended to make the act applicable to them. The legislature later took 
notice of the error and struck out the reference to gain and profit. 

In California, where an employee may be excluded from the benefits of the compensation 
law if his employment is ‘‘both casual and not in the course of the trade, business, . . . of his 
employer’’, the court, held that the ‘‘business’’ of a county ‘‘included the performance of duties 
prescribed by law.’’ Los Angeles County v. Industrial Accident Commission, 89 Cal. App. 736, 
265 Pac. 362 (1928). See also Massolini v. Driscoll, 114 Conn. 546, 159 Atl. 480 (1932). 
Esque v. Huntington, 104 W. Va., 110, 139 S. E. 469 (1927). 

‘‘This court in dealing with questions involving the application of the statute uniformly has 
adhered to the principal of liberal construction, and im doubtful cases has held the act applic- 
able and the employee entitled to compensation.’’ Parks v. E. M. Carmell Co. et al., 79 S. W 


(2d) 285 (Tenn., 1935). 
38. Roberts v. City of Ottawa, 101 Kan. 228, 165 Pac. 869 (1917). 
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of a statute should be given some meaning whenever reasonably pos- 
sible, and particularly that when an act is amended such amendment must 
represent some actual change in intent.” The 1913 amendment to the com- 
pensation law added as “hazardous employment”, any employment “on, in 
or about . . . county and municipal work.” The evidence is that the law, as 
of 1911, would have been construed, if occasion had arisen, to apply to muni- 
cipal utilities, and to much, if not all, of the work done for counties and 
cities by private contractors. The new statute of 1927 retained the words 
“county and municipal work”, but, apparently for the sake of clarity, added 
to the definition of engineering work, “construction and repair of streets, 
roads and highways.” In view of the employments clearly covered by other 
parts of the statute, what construction can be given to the phrase “county and 
municipal work”? I can conceive of no work of a hazardous character which 
would be done for counties or municipalities by contract and which would 
not come within the scope of other parts of the statute. Consequently it seems 
probable that the legislature included the phrase in question with the idea 
of making the law applicable regardless of whether the work were done 
through contract or through direct employment by the governmental au- 
thorities. 

If not convincing in itself, this evidence establishes sufficient probability 
to justify an attempt to find further evidence of intent outside the statute 
itself. And the first sources to which one would naturally turn are the records 
of the legislature.“* There we find, in the Journal of the House of Representa- 
tives, that the amendments of 1913, as introduced into that house, included, 
among the employments to be covered, “state, county and municipal work.” 
However, the Committee on Judiciary, in reporting the bill in the House, 
recommended that the word “state” be stricken out, and it was so done.** 
Why should the legislators desire to make this change before enacting the 
amending? I can see no reason other than that they did not want to make 
the State of Kansas liable for the payment of compensation to its own em- 
ployees or to their dependents. If that be true, then the opposite intent be- 
comes obvious with respect to counties and municipalities. This intent cannot 
logically be limited by the references to business and trade, for if that had 
been the intention of the legislature, there need have been no concern about 
the reference to the state, and the reference to county work would be super- 
fluous because counties are regarded as purely governmental agencies of the 
state. 

But the Supreme Court has now set up another reason why the act should 
not apply to the non-profit activities of cities and counties. In a recent opinion 
it was stated that in spite of the decisions in other states, “we are bound by 
our own long and consistent line of decisions to the effect that counties and 


39. Lewis’ Sutherland, op. cit., sec. 401; Wisc. Industrial School for Girls v. Clark County, Wis. 
79 N. W. 422 (1899). ‘ : 
40. ‘‘In the construction of all doubtful statutes, and even constitutional provisions, the history of 
the enactment as furnished by the rolls or journal is the very best evidence [of] what is the 
true intent or meaning of the act or law.’’ Hill's Administrators v. Mitchell et al., 5 Ark. 608 
(1843). See also Edger v. Bd. of Commissioners, 70 Ind. 331 (1880); Binns v. U. 8., 194 
U. 8S. 486 (1904); Duplex Printing Co. v. Deering. 254 U. S. 443 (1921); Plunkett et al. v. 
Old Colony Trust Company et al., 233 Mass. 471, 124 N. E. 265 (1919). 
. Journal of the House of Representatives, Eighteenth biennial session, 1913, p. 604 (Report of 
Committee on Judiciary on H. B. 858). 
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municipalities, in the exercise of their normal functions, are not within the 
compensation act.”“* This is an application of the rule of stare decises;* but 
should that rule stand if its application in the construction of statutes is found 
to be inconsistent with facts? As was stated above, the intent of the legisla. 
ture, if there was an intent, is a fact of history. That fact of history is not 
altered by repeated failure to recognize it. The rule of stare decises, though 
it is logical and desirable in applying common law, should be used with cau- 
tion in construing statutes so long as such construction is to be based upon 
the idea of discovering legislative intent. The failure of the legislature to de- 
clare itself again after mistaken interpretation, though it may sometimes sug- 
gest current legislative sentiment, does not alter the original intent.“* 

There is, however, one fact which may give some justification to the re- 
cent contention of the court. In 1927 the legislature reenacted the workmen’s 
compensation act with a number of important changes, but there was no 
change in the reference to county and municipal work. Assuming that the 
legislature was informed about the judicial construction already given to the 
provision, it may be argued that the legislative intent was now different than 
that of 1913 and that it is the intent of this more recent legislature which is 
now to be considered in construing the statute. This involves somewhat of a 
disregard for the rule that statutes which have been reenacted shall be as- 
sumed to carry the same meaning as the original,“ and it gives no weight to 
the fact that the legislature eliminated two references to “trade and gain”— 
a weak attempt to be sure, if the purpose was to extend application of the 
law, for the section on employments covered is still headed by the phrase, “in 
the course of the employer’s trade or business.”*° 

Notwithstanding the fact that the court has given an extremely narrow, 
and apparently an erroneous, construction to the Kansas Workmen’s com- 
pensation act in its application to public employments, the major responsibility 
for the situation as it now stands must fall upon the legislature. Had there 
been a sincere desire on the part of the legislators to protect public as well 
as private workmen, the laws of other states provide a guide to clear and 
unmistakable statement of that intent. The repeated use of vague terminology 
in three enactments of the law, and the apparent failure to observe the nu- 
merous cases where public employees and their dependents have been denied 
compensation, is truly remarkable. Furthermore, even a liberal construction 
of the act by the courts would leave many public servants without the bene- 
fits of the law. Firemen, policemen, and other peace officers could not well 


42. Simpson v. Kansas City, 137 Kan. 915, 22 Pac. (2d) 955 (1933). 

43. Lewis’ Sutherland, op. cit., secs. 479-486. 

44. It has been held that the opinion of the legislature as to the construction of an existing statute 
is not binding with the courts. Yoakum County v. Slaughter, 109 Tex. 42, 195 S. W. 1129 
(1917); U. 8S. v. Stafoff, 260 U. S. 477 (1923). This is a corollary to the principal that it 
is the intent at the time of the enactment which is the law. Is it not equally logical to hold 
that the opinion of the court as to the construction of a statute has no force if that opinion is 
found to be erroneous? 

45. Lewis’ Sutherland, op. cit., secs 403-404. 

46. The clause, ‘‘which is conducted for the purpose of business, trade or gain’’, previously found 
at the close of the list of hazardous employments, was stricken out — Stat., 44-505); and the 
new law also eliminated from the definition of ‘‘workman’’ the clause ‘‘but does not include 
a person who is employed otherwise than for the purpose of the employer’s trade or business.’’ 
(Rev. Stat. 44-508). 

It should be noted, however, that in the decisions construing the act of 1927 the court has 
laced emphasis upon the failure of the legislature to provide specifically that the act imposes lia- 
Bilities upon counties and municipalities. Simpson v. Kansas City, 137 Kan. 915, 22 Pac. (2d) 
955 (1933); Kopplin v. County of Sedgwick, 189 Kan. 887, 32 Pac. (2d) 1058 (19384). 























County AND MunicipaL Work 207 


be classed as “workmen”, and many persons engaged in activities which are 
not within the general class defined in the act as “hazardous”, would of 
necessity be excluded.“ 

In its relation to its own servants, and to those of its political sub-divisions, 
the state has a dual moral obligation greater than that which it owes to private 
employees and greater than that of private employers to their own workers. 
For the state is itself the employer as well as guardian of the general welfare. 
Most of the states have assumed this liability and have afforded to public em- 
ployees a protection at least equal to that provided for private employees. 
Many states have extended the protection to certain public officers who are 
engaged in hazardous activities, and a few have made their workmen’s com- 
pensation laws applicable to all public officers and employees.“ The legal dis- 
tinction between officers and employees, or that between governmental and 
proprietary functions, should not be allowed to affect their rights under the 
compensation system, for all are giving their service to the people of the state 
or a part thereof. If the State of Kansas is to accept the principle of social se- 
curity, one of the very first steps in the application of that principle should 
be to provide security against disability or death in the performance of duties 
to its own public officers and employees and to their dependents. 


47. See author’s article in 17 Minn. Law Review 162. 
48. Author's article, op. cit., Tables on pp. 185 and 186. 





WICHITA BAR WILL ENTERTAIN AT STATE MEETING 


When it comes to entertainment, the younger members of the Wichita 
Bar Association have taken charge and moved in. They have already been 
working upon the “Fooleries of 1936”, the “Disintegration of the Bar” or 
“Why Lawyers Go Wrong.” It is going to occupy Friday night, and they 
are serving notice upon the younger members of the bar in the north end of 
the state to come and take a look and see if they can do one-half as well in 
1937. The best information that we can secure from George Powers, the new 
P. T. Barnum of the State Bar Association, is that this show which is going 
to be staged on Friday night is a cross between a comic opera, a gridiron, a 
burlesque, a follies production and a tragedy. We understand on good au- 
thority that they have taken the wheels out of everything in sight in order to 
see what makes it tick, and they want it strictly understood that while there 
will be other entertainment afforded for the ladies who accompany their way- 
ward husbands to the meeting, this Friday night party is strictly stag. 
A solemn pledge has been obtained from the Journal that no part of either 
the words, lyrics, remarks or police action taken will be published in the 
Journal as a part of the Annual Proceedings, and the only hope that anyone 
will have to sit in on the inside and defend his reputation will be to attend 
in person. 








208 The JouRNAL 


Comments on Woodley vs. Howse 


By Samuet E. Bartuett, Ellsworth, Kansas 


In Woodley v. Howse, 133 Kan. 639, the testator devised land to A for 
life, and at her death to “any child or children born to my said daughter 
and their descendants . . . and in case my daughter . . . dies without livin 
child born in lawful wedlock or descendants of any such child,” then to B. 
The testator left surviving him a daughter A, and the daughter’s son S. A 
conveyed the land to Q. The court held that A took an estate in fee tail and 
that Q and his assigns by the conveyance took the title in fee simple absolute. 

In an able article by Mr. Eugene H. Nirdlinger appearing in the JOUR- 
NAL for November, 1935, it is stated: “Under the rules of construction ap- 
plied in the earlier Kansas cases, and also as is elementary at common law, the 
correct result in Woodley v. Howse would have been a life estate in A, with 
a vested remainder in fee simple in S, and an executory devise to B.” (page 
128.) 

The writer of these comments dissents from the foregoing statement 
and takes the position that the decision of the Kansas court is in accordance 
with the earlier Kansas cases and also the common law. 

It should be noted that an estate tail may be erected in the life tenant by 
either of two ways: (1) by express language under the rule in Shelley’s case; 
(2) by implication. A devise to A for life with remainder to the heirs of his 
body is an estate tail created by express language. But a devise to A for life 
and if A die without heirs of his body to B is an estate tail by implication 
with an alternative remainder to B. In the latter case there is no express de- 
vise to the heirs of the body of A, but the limitation over to B in case A dies 
without heirs of his body, raises the presumption that the testator intended 
the land to go to the heirs of A’s body if he had any. Thus the estate tail is 
created not by express language but by the implication arising from the al- 
ternative remainder to B. (Hertz v. Abrahams, 110 Ga. 707, 50 L. R. A. 361; 
10 R. C. L. 658; 21 C. J. 933.) 

We are not for the moment concerned with an estate tail by implication 
arising from an alternative devise on indefinite failure of issue. “In this case 
there is what appears to me to be a perfectly unambiguous word—‘descend- 
ants—a word which I venture to say no layman or lawyer would use to des- 
ignate children only .. . And it is difficult to conceive any context by which 
the word ‘descendants’ could be limited to mean children only.” (Ralph v. 
Carrick, 11 Ch. D. 873, 883.) The term “includes all who proceed from the 
body of the person named, to the remotest degree.” (Bates v. Billett, 132 Il. 
287, 297.) 

The Restatement of the Law of Property by the American Law Institute 
is helpful. It states: “9. In State X, wherein Blackacre is located, there is a 
statute which declares that ‘when lands . . . are given by will to any person 
for his life, and after his death to his heirs in fee, or by words to that 
effect, the conveyance shall be construed to vest an estate for life only in 
such first taker and a remainder in fee simple in the heirs.’ . . . The abroga- 
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tion of the Rule in Shelley’s Case made by such statute is partial only and 
does not apply when the remainder is limited to the descendant heirs only, 
of the life tenant.” (Tentative Draft No. 1, page 135.) The devise to A for 
life and at A’s death to her descendants, standing alone, created an estate 
tail in A under the rule announced in Gardner v. Anderson, Trustee, 114 
Kan. 431, and Allen v. Pedder, 119 Kan. 773, Kan. 778, 116. 

In the article from which the quotation at the beginning of these com- 
ments is taken, the Kansas cases cited and with which it is claimed that 
Woodley v. Howse is irreconcilable are the following: Farmers State Bank 
v. Howlett, 126 Kan. 610; Schwarz v. Rabe, 129 Kan. 430; Berthoud v. Mc- 
Cune, 130 Kan. 634; and Burnworth v. Fellerman, 131 Kan. 186. Each of 
these cases will be briefly analyzed and compared with the case under con- 
sideration. 

In Farmers State Bank v. Howlett, the devise was to A for life and “after 
her death to her children; if there be no living children at the time of her 
death,” then to B. In Schwarz v. Rabe, the devise was to A for life and after 
A’s death “to the children of (A) if she had any surviving her and in case 
she had no children who survive her, then” to B. In Berthoud v. McCune 
and Burnworth v. Fellerman, the devises were, substantially, to A for life, and 
after A’s death, in fee simple to such issue of A as may be living at the time 
of her death, but if A die without issue surviving her, then to B. 


In each of these earlier Kansas cases the devise is always to A for life 
only, and never with a remainder to the heirs of A’s body, nor to A’s descend- 
ants, nor to A’s issue. Words of inheritance are never used. The remainder is 
always to children or issue surviving. Here is the essential difference: In the 
one case the devise is to A for life and at her death to her descendants; in the 
others the devise is to A for life and at her death to her children or her issue 
surviving her. In the one case an estate tail was created by the express use 
of words of procreation and inheritance; in the others the language necessary 
for the creation of an express estate tail is wholly lacking. 

In the cited cases there can be no estate tail by implication. The wills in 
the cited cases, in each instance, provide: (1) If there be no living children; 
(2) In case she have no children who survive her; (3) If she died leaving 
no living issue; (4) The direct line and regular course of descent is concluded 
with children and grandchildren and under the terms of the will can go no 
further. “When the limitation is to take effect, not on an indefinite failure of 
issue of the prior taker, but on a failure of children only, or failure of issue 
within a given time, then the limitation over will not raise an estate tail, by 
implication, in the prior taker.” (Note, 7 Am. St. Rep. 429.) 

It is true that the will in Woodley v. Howse, after using express and 
accurate language sufficient to create an estate tail, reads “and in case my 
daughter . . . dies without living child born in lawful wedlock or descendants 
of any such child,” then to B. Mr. Justice Sloan, in the opinion, construed this 
latter provision in harmony with the other provisions of the will and stated 
that the language used “is equivalent to saying ‘in case my daughter dies 
without issue,’ which would be the end of the line of inheritance succession 
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established by the will and an indefinite failure of issue.” Mr. Nirdlinger, in 
his valuable article, contends that “as is also elementary at the common law” 
the will created an executory devise to B. The writer of these comments 
ventures to assert that Mr. Justice Sloan’s position is supported by authorities 
and that Mr. Nirdlinger’s contention in this respect, if correct, would not 
change the result and that, whether the provision is an alternative remainder 
on indefinite failure of issue or an executory devise in derogation of the prece- 
dent estate, the decision of the court is essentially sound and the correct re- 
sult was reached. 


Nothing remotely resembling an exhaustive treatment of the subject 
will be attempted; only a sufficient number of authorities will be presented 
to indicate the general rule. “It is an established rule of law that if a devise 
can take effect as a remainder it shall never be construed as an executory de- 
vise.” (Roach v. Martin’s Lessee, 27 Am. Dec. 746.) This devise is to the 
daughter for life, remainder to her descendants. “Descendants” include all the 
posterity of the donee in succession. The language used means that the prop- 
erty is to go to the life tenant’s posterity as long as she has posterity to enjoy 
it. “Such words have by judicial decisions, received a certain fixed legal im- 
port, which should not be disturbed—they import an indefinite failure of is- 
sue—a failure of descendants of the first taker without reference to any par- 
ticular time or event.” (Roach v. Martin’s Lessee, supra.) 


In Price v. Taylor, 28 Pa. St. 95, 70 Am. Dec. 105, the will provided in 
substance: I give my plantation to Ann for life, with remainder to the heirs of 
her body, but if she die without issue living at the time of her death, then I 
give the same to my sister’s children. The court said: “She (the  testatrix) 
means that it is to go to Ann’s lineal heirs, if she has any, and if not, then 
over. It is very evident that they are to take the remainder not as persons 
selected out of a number of her lineal descendants, but as the lineal descend- 
ants of every degree from the first taker, and according to our law of descents, 
and therefore under the rule in Shelley’s case, they take an estate tail.” The 
court further said: “It is supposed (claimed) that it is not an estate tail, be- 
cause the devise over is on definite failure of issué; that is, in default of issue 
living at the death of the first taker. But the contingency on which a re- 
mainder depends does not properly enter into the definition of the precedent 
estate, though it often happens that their definitions run into each other.” 


In the case of Harkness v. Corning, 24 Ohio St. 416, a testator devised 
land to his granddaughter, Sarah, and her issue; he then provided that if the 
granddaughter should die before the age of twenty-one years, leaving no is- 
sue then living, the land should go to Jane Gano and Maria Kind. The court 
said: “The fact that, in the natural course of events, only one class of issue— 
namely, children—could have been intended in prescribing the contingency 
upon which the devise over to Jane Gano and Maria Kind was to take effect, 
does not show that the testator, in making the devise to Sarah and her issue 
generally, intended the word issue to be restricted to that class . . . The author- 
ities are clear and decisive ... that . . . the effect of a devise like the one in 
question is to vest in the devisee an estate tail.” 
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In the Indiana case of Bonner v. Bonner 62 N. E. 497, the will, after de- 
vising land to A for life, remainder of the heirs of her body, contained a pro- 
vision that should the first taker “die leaving no children alive, then” to 
others. In another Indiana case (Teal v. Richardson, 66 N. E. 435) the fourth 
paragraph of the will devised real property to the testator’s daughter to have 
and to hold during her natural life, and the remainder after her death to the 
heirs of her body. The will then provided: “If my said daughter should die 
without issue living at the time of her death, then it is my will,” etc. In each 
of these cases the court held that estate tail had been created under the rule 
in Shelley’s case. 

In the Maryland case of Travers v. Wallace, 49 Atl. 415, the devise was 
to Sarah, the daughter, for life, with remainder to the heirs of her body law- 
fully begotten. This created an estate in fee tail in the daughter unless the 
subsequent words employed prevent the rule from applying. The words are: 
“And for want of such issue living at the time of my said daughter’s death, 
then to “William and Susanna, her brother and sister. The court said: “As 
it is obvious that all persons who would answer the description of heirs (of 
the body) of the daughter would be entitled to the estate before the devise 
over to the brother and sister could take effect, it is essential that the daughter 
should take an estate tail.” 

In Woodley v. Howse effect can be given to the devise to B, according to 
the express design of the testatrix, if the will be construed as an estate tail in 
the daughter and a remainder limited over to B on the contingency of the 
daughter dying without descendants—the limitation would take effect if the 
descendants failed, and if the descendants did not fail it was not intended by 
the testatrix that it should take effect. “There is, however, not much import- 
ance in the distinction as to the limitation over after a definite failure of the 
issue of a tenant in tail, since, call it what you will, executory devise, or vested 
on contingent remainder, it can be barred by a common recovery, or by a deed 
duly executed to dock the entail .. .” (Taylor v. Taylor, 63 Pa. St. 565, 3 Am. 
Rep. 565.) 

In the case under consideration, the court’s decision is that the property 
was devised to A and her descendants, and in case the descendants become 
extinct then over to B. Mr. Nirdlinger’s contention is that the devise over to 
B is in derogation of the precedent estate and takes effect only if A dies with- 
out a child living at the time of her death. This latter, of course, would be 
an executory devise. But would it change the result? The Restatement of 
the Law of Property gives us the rules that apply in the case of an executory 
devise after and in abridgement of an estate tail. An estate in fee tail is an 
estate in land of potentially infinite duration inheritable only by the descend- 
ants of the first taker. (Tentative Draft No. 1, Section 16.) Such an interest 
may be created with an executory limitation. (Tentative Draft No. 1, Section 
23.) A transfers Blackacre to B “to hold to B and the heirs of his body, but 
if B dies leaving no male issue alive at his death then to C and his heirs.” . . . 
B has a fee tail with an executory limitation by way of a shifting use if the 
creating conveyance was a deed, or by way of a shifting executory devise if 
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the creating conveyance was a will. C has an executory interest in fee simple 
absolute. (Tentative Draft No. 1, page 53, Illustration 4.) 

Such an executory interest created after and in the same instrument with 
an estate tail is destructible. This is the one exception to the rule of indestruc. 
tibility. “Section 121. A person who has an estate in fee tail in land has both 
the privilege and the power to create any interest in such land which could 
be created by a person having a fee simple absolute therein, provided he makes 
an otherwise effective conveyance inter vivos which conforms to the special 
formalities prescribed for a disentailing conveyance, by the law of the state 
wherein such land is located.” (Tentative Draft No. 2, page 88.) “Comments: 

..]j- A disentailing conveyance made pursuant to the principal stated in 
this section is effective to bar all interests in the land so conveyed, theretofore 
existing in favor of: ...2. A remainderman to whom an interest subsequent 
to the estate in fee tail has been limited, or 3. The person to whom an ex- 
ecutory interest operating in defeasance of the estate in fee tail or of any sub- 
sequent estate has been limited, by the same instrument that created the estate 
in fee tail,...” (Tentative Draft No. 2, pages 93, 94. See, also, Washburn on 
Real Property, 3rd ed., vol. 2, p. 649, par. 24.) 

In the instant case A made such a disentailing conveyance to Q and the 
grantee and his assigns took the land in fee simple absolute. It is submitted 
that the decision of the court in Woodley v. Howse is correct. 





BAR BANQUET — MAY 23 


It is desirable to mention something about the entertainment to be pro- 
vided for Saturday evening, May 23, at the banquet, since it will be entirely 
different, and again he who fails to stay will miss one of the best parts of the 
meeting. Whoever heard of going to a banquet and seeing a show? Well, 
that is what the set-up is this year. One shining light, to-wit, Fred H. Wood, 
has been imported from New York and will deliver a real address. 

Following this we will listen to the famous Gilbert & Sullivan comic 
opera, “Trial by Jury”, presented by a chorus of sixty voices and a 25-piece 
orchestra. This will be presented by the “Singing Quakers.” Many of the 
lawyers are, no doubt, familiar with this famous production. It is an English 
court room scene, carried out with complete costuming. Every word of this 
opera is sung by excellent voices, and the work is already being done on this 
production with a view of furnishing to the lawyers of the state something 
exceedingly worth while, and at this production we are assured that the ladies 
will be welcome. 








A State Crime Bureau 


A State Crime Bureau 1 


By S. S. Avexanper, U.S. District Attorney 
The Federal War on Crime—The Kansas Situation! 


In December 1935, Col. Charles A. Lindbergh and family journeyed to 
Europe — perhaps to escape the constant efforts of reporters to interview him 
relative to the convicted Bruno Richard Hauptmann and perhaps for the 
safety of their second son Jon, or both. Be that as it may, their departure has 
focused the attention of the thinking public upon the crimes and criminal 
procedure in this country — a condition that challenges the attention of the 
bar — a problem that the bar and law enforcement agencies must solve. We 
can and must cope with crimes — to say that we cannot is little short of 
cowardice and the official who has despaired of success in coping with crime 
should vacate his office in favor of one more vigorous. The law enforcing 
officers of this country should be militant and courageous. 

The year 1934 records more than 343,582 arrests in the United States, and 
the number of arrests in 1935, when tabulated, will not be materially different. 
The greater number of crimes was committed by young men, eighteen to 
twenty-four years of age, and more crimes were committed by lads nineteen 
years of age than any other. 

More than 35% of those arrested in 1934, had previous finger print re- 
ords on file in the Identification Unit of the Federal Bureau of Investigation 
and more than 25% of those records had cards disclosing previous convictions. 
In substance this means that more than one-third of those being arrested for 
crimes have previous criminal records. 

In ratio of population there were over three times as many negroes ar- 
rested and convicted as there were those of the caucasian race. 

The direct cost of crime in the United States is estimated at upwards of 
twelve billions of dollars and the indirect cost is at least nearly equal that 
amount. 

At the close of September, 1935, there were on file with the Identification 
Unit of the Federal Bureau of Investigation 5,304,307 finger print identifica- 
tion cards. During the business hours of the day fingerprint cards are being 
classified at the rate of nearly 8 a minute or 3700 daily. 

There are about 11,000 confined in prisons in England; 4,000 in Belgium; 
and 30,000 to 35,000 in France; while in the United States there are about 
220,000 confined in prisons. In ratio to population there are confined in 
prisons in the United States about 7 times as many as in England, about 4 
times as many as in Belgium, and twice as many as in France. 

Since January 1, 1933, 2,047 firearms and 273,326 rounds of amunition 
have been stolen largely from armories in the United States. The underworld 
is armed to the teeth. 

Of course in England, France and Belgium the corresponding county 
and state lines do not seem to be as great a barrier as in our country, and dis- 


1. By 8S. S. Alexander, United States Attorney, District of Kansas. Largely taken from dat 
for a District Bar Meeting—revised to December, 1935. _ seeteeemans 
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tances are not as great. Further, we have five sixths of the automobiles in the 
world.’ 


NEW FEDERAL CRIMINAL LAWS 


Responsive to the new conditions brought about in the underworld, Con. 
gress has recently enlarged the Federal Criminal Laws by enacting such 
measures as the so-called Lindbergh Kidnapping Act, effective where one js 
kidnapped and transported from one state to another—the Fugitive Felon 
Act, making it a felony to flee from one state to another knowing that you 
are wanted either as a witness or a participant in a state crime—the Bank Rob. 
bery Act, either with or without kidnapping, and permitting the jury to im- 
pose the death penalty where a national or member bank of the Federal Re- 
serve Banking System has been robbed and an officer thereof kidnapped,— 
the National Stolen Property Act, making it a felony to transport stolen se- 
curities in excess of $5,000 in interstate commerce,—the National Firearms 
Act, requiring registration of machine guns, sawed-off shot guns and the like, 
—and the Securities Act. 

Likewise, our criminal procedure has been improved by shortening the 
time in which a defendant may appeal in a criminal case,—requiring motions 
for a new trial to be filed in three days, or upon newly discovered evidence 
within sixty days, and providing that appeal can only be taken within five days 


after sentence or five days after the order denying the motion for a new 
trial. 


FEDERAL LITIGATION IN KANSAS 
The new Federal Criminal Acts have materially increased the criminal 
litigation in the Federal Courts in Kansas. In the margin * is set forth the 
tabulation showing the comparative filing of cases for the fiscal years ending 
with June 30, 1933, 1934 and 1935. These tabulations do not take into con- 
sideration habeas corpus cases,—32 in 1933; 30 in 1934 and 33 in 1935,—nor 
does it take into consideration naturalization cases, removal proceedings, 
claims before the bankruptcy referee, a score or more of Indian claims, fore- 
closures in State Courts in which the government has tax liens and a multi- 
tude of other administrative matters which do not find their way to the court 
docket. 
Cases Filed 
1933 1934 1935 1934 1935 1934 1935 
Crim. Crim. Crim. Total Total Equity Equity 
Law Law 
4 ee: 156 41 188 80 97 146 
a 56 16 119 83 62 69 
| es 6 115 17 23 12 


TOTALS 422 180 182 227 
Total filed 1934 - 416; 1935 - 831. 


2. For further crime data see Uniform Crime Reports, Federal Bureau of Investigation, Vol. B No. 
4 and radio address of Hon. Homer Cummings, October 28, 1935. 

3. From 3L. W 3 (Oct. 8, 1935): Total Federal Litigation: Civil cases commenced 1934, 35959; 1935, 
35917; Terminated 1934, 44515; 1935, 37287. Pending in 1934; U. 8S. Civil 17,303; criminal 
9,474; private 36051; bankruptcy 63,352. Pending in 1935; U. 8. Civil 19,597; criminal 11,469; 
private 27,345; bankruptcies 65,347. 
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Last Dockets showing all cases carried on bar docket in each division (does 

not include habeas corpus, naturalization, removal proceedings, etc.) : 
U. S. Ap- U.S. Ap- U.S. Ap- 

pears in pears in pears in 
Total 
Crim. Law Law _ Equity Equity Total Total 
April 1935 Topeka 59 104 23 54 9 217 gt 
Sept. 1935 Wichita 63 112 55 95 47 270 165 
Nov. 1935 Ft. Scott _ 66 33 18 22 none 121 84 
608 340 
It is safe to say the District Attorney’s Office is interested in about 65% of all 
the Federal Court Work in Kansas. 

The writer took office May 4, 1934. The 422 criminal cases filed in the 
fiscal year ending June 30, 1935 involved even 600 defendants. Cases were 
dismissed against 27 defendants, part for reindictment, part to be turned to 
States or other Federal districts for prosecution and part for other miscel- 
laneous reasons. 

It may be interesting to the bar to know that during the fiscal year 
ending June 30, 1935, there were only three acquittals in jury cases and two 
hung juries. * This includes the Major Shepard Murder Case, in which case 
this office secured an order from the court prohibiting the taking of flash- 
light pictures in the Court Room, because of which, the press severely con- 
demned the head of the office, although the taking of pictures and the like 
in the Lindbergh-Hauptmann trial was seriously condemned by the American 
Bar Association at their July 1935 meeting in Los Angeles, California. ° One 
of the handicaps of criminal prosecutions in this country is the fact that 
so often the press makes a martyr out of the defendant,—a condition that does 
not exist in England. 


THE FEDERAL BUREAU OF INVESTIGATION 


But the greatest act of the National Administration towards law en- 
forcement resulted from the re-organization of the Federal Bureau of Invest- 


4, A ve large credit for this record is due to the able assistants, R. T. McClaggage. Homer Davis 
and D. C. Hill. Also to the thorough reports of the Federal Bureau of Investigation, the Secret 
Service, the Postal Inspectors, the Alcohol Tax Unit Investigators and other investigating agencies. 
Sixteen regular and many special agents of the Alcohol Tax Unit devote their entire time to 
the vigorous enforcement of the liquor revenue laws and in seeing that liquor is not transported 
into a dry state in violation of its laws. 

During the last fiscal year fifty-one War Risk Insurance cases were disposed of—a larger 
number than in any previous year, or possibly two years—each involving upwards of $13,800 of 
potential liability to the government. Of these fifty-one cases, three were lost and paid, one was 
compromised, forty-two were won by the government and four still pending on motions for new 
trials or agpene, 

We believe Kansas has the distinction of having tried the first case under the Bank Rob- 
bery with kidnapping Statute (U. 8. v. Binkley and Phillips, Chandler National Bank at Lyons) 
and although no one was injured, the jury held out from four o'clock till ten o'clock the next 
morning, ten to two for imposing the death penalty. They received life sentences and both are 
now at Alcatraz. As usual the criminal docket is the most spectacular, but the civil docket requires 
the heavier work. 

We have not compared data herein with previous administrations but believe it will compare 
favorably. The pleas of guilty in Federal Courts greatly exceed that in State Court cases. 

. Our files disclose that the first Mrs. Shepard, who died in 1913, took violently ill right after 
breakfast, went into convulsions, lived ten days and died. The Supreme Court ruled the state- 
ment of his second wife to the nurse that the Major had poisoned her was incompetent and granted 
a new trial. Her statement to the pharmaceutical sergeant wanting an analysis made of the small 
remaining quantity of an alcohol bottle was also ruled out in the second trial and of course the 
circumstances surrounding the death of the first wife were incompetent. The lapse of five years, 
the death of four important witnesses, and the inability to get this evidence to the jury was too 
great to overcome. 
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igation, of which John Edgar Hoover is Director. This Bureau and the 
Bureau of Prisons, of which Sanford Bates is Director, are both under the 
Department of Justice. At the close of the year 1934 there were 528 agents 
and investigators operating in this bureau, of which 83% had college degrees, 
Many of them are expert accountants and many are graduates of recognized 
law schools. 

Further, there is a training school in the Division of Investigation where 
the applicant is taught all branches of fingerprinting. He learns all worth- 
while methods of interrogation, the segregation of clues and leads, the neces- 
sity of gaining every possible bit of characteristic information about a wanted 
man—his habits, his relatives, his friends. He is schooled in patience and the 
prime need of a certain dogged ability to wait, months and years if so com- 
pelled, to get his man. He is given a course in scientific crime detection as 
practiced in the division’s crime laboratory, where one may find anything 
from binocular microscopes for the examination of handwriting to the use 
of ultra-violet rays for the discovery of otherwise nondiscernible blood stains. 

In the article “Roots of Crime” by J. Edgar Hoover in the Saturday Ev- 
ening Post of December 22, 1934, is the following: 


“He learns to shoot — a law-enforcement necessity in this country, 
where 12,000 citizens are murdered every year, 100,000 assaulted, 50,000 
robbed and 40,000 homes burglarized. The average police department 
has an annual training period on the rifle range. The personnel of the 
Division of Investigation goes there once a month. The result is that 
of the 528 special agents, a majority are expert with one or more weapons. 
Five hundred and eighteen are qualified pistol experts, 519 have re- 
ceived special instruction in the use of the Army rifle, 516 are adept with 
the automatic shotgun, 518 are trained machine gunners and 507 have 
received instruction in the use of tear-gas guns. All this is exclusive of 
a class of embryo agents now undergoing training. Much of this has 
come about since new laws, enacted at the last session of Congress, gave 
the division power to equip itself with armored cars, bullet-proof vests 
and the fast-shooting equipment which, for a long time, was possessed 
by the underworld but denied the Federal men who must chase them.” 


And at page 56: 


“The Division of Investigation is purely an American law-enforcement 
agency, built up for American problems of desperation, resourcefulness 
and distance. Yet it must be understood that this is not another fallacy 
of well-intentioned suggestion makers on how to end crime— a na- 
tional police force. 

“To my mind, one of the worst things that could happen in the field 
of crime prevention would be a nationalization of police. The municipal 
and state forces are, and must remain, the first line of attack. The Di- 
vision of Investigation, especially under the new powers given last year 
by Congress, is in reality a Division of First Aid. Local police forces 
are better able to deal with local problems. But when crime, by the 
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swift means of transportation now available, steps out of local jurisdic- 
tion, it must be met by an organization of wider authority.” 


In its true light it is a bureau of trained men, skilled in the art of crime 
detection who look upon their calling as a profession with a standard of ethics 
all its own. * They look upon it as unethical to make the front page of the 
newspapers,—as unethical to talk politics or engage in political activities. Their 
work is that of the specialist and is so considered by them. They would no 
more think of revealing the secrets of the Bureau than a good lawyer, doc- 
tor or priest would think of revealing the secrets of their respective clients or 
parishioners. 

But the value of all investigating agencies is best determined by the re- 
sults that they accomplish. 

On July 9, 1935, J. Edgar Hoover in speaking of war on crime, advised 
that under the Lindbergh Law, every one of fifty cases brought to the at- 
tention of the Bureau of Investigation had been solved; that 117 persons had 
been convicted; that 22 more were in custody awaiting trial; that sentences 
aggregating 1760 years had been assessed, in addition to 24 life sentences, 4 
death sentences, 3 culprits had committed suicide, 3 had died by murder at 
the hands of gang members and 4 had learned that you cannot bribe a bullet 
and fell before the fire of law enforcement officers. That, since the passage 
of the National Bank Robbing Act in May, 1934, making it a crime to rob a 
National Bank or member of the Federal Reserve System, bank robberies fell 
from 16 to 4 a month. 

Verily gangland is taking note of the activities of this Bureau. 


THE KANSAS STATE CRIME BUREAU 

The value and valour of the G-men in running down public enemies will 
not be questioned. 

The question is as to how Kansas can best co-operate,—can best aid in her 
own as well as the national crime problem. 

In the last legislative session a bill was introduced to increase the Highway 
Patrol to possibly a personnel of one hundred fifty or more at a cost estimated 
upwards of a half-million dollars annually. Let me here state that the value 
of the Highway Patrol has been demonstrated—they have materially aided 
the government in several cases. * 

But there was also introduced in the last legislative session Senate Bill No. 
183 to create a State Crime Bureau—a bill which, to my way of thinking, is 
more economical and of greater value than the creation of a large Highway 


6. The Government in January 1936 will conduct its Second Annual School of Orime Detection 
(about twelve weeks in duration) to which state and city lice officers are admitted. A few 
cities in Kansas stand out ‘‘in front’’ in training their police officers. If a State Crime Bu- 
reau were established a school for training all State and municipal police officers might be ¢s- 
tablished under its jurisdiction. 

7. We acknowledge the special assistance of some of the Highway Patrol in the arrest and con- 
viction of Edward Oasebeer for participation in the robbery with kidnapping of the First National 
Bank at Smith Center, Kansas. Five of the jurors voted for the death penalty. The Tables 
of Stone, in recording the Ten Commandments doth provide ‘‘Thou shalt not kill,’’—but the 
penalty for killing or kidnapping was death. Ex. 21:12. He that smiteth a man so that he 
die shall surely be put to death.’’ Ex. 21:16 ‘‘And he that stealeth a man and selleth him, or 
he be found in his hand he shall surely be put to death.’’ 
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Patrol. Further, such a bill will better harmonize and fit in with the ac. 
tivities of the Federal Bureau of Investigation. 


This proposed State Crime Bureau Bill provided: 

a. That it should consist of three members, one of whom should 
be the Attorney General and two other qualified citizens of opposite 
political parties to be appointed by the Governor. * 

b. The ‘Board ‘of Directors were to select a Chief of the State 
Crime Bureau as its Secretary and Executive Officer,—an agent in charge 
of identification and detection as assistant Secretary,—and not to exceed 
ten other officers for field work, a chief clerk and two stenographers, 

c. The two Directors so appointed to receive ten dollars per diem, 
not exceeding ten days of any calendar year and their expenses. The 
Chief of the State Crime Bureau salary to be not less than $1,500 nor 
more than $3,000 and other wages as specified on an increasing scale 
with years of service. No agent to receive any reward. 

d. Operatives to be not less than 23 years of age or more than 
45 years of age when appointed. All of the agents and employees to take 
a specified oath requiring them to be governed by rules of ethics and not 
to reveal information in possession of the bureau while employees or 
afterwards. 

e. That no agent or employee shall engage in any political campaign 
or take an active interest in politics or use any automobile for the dis- 
tribution of political literature or give to the press material information 
prior to the arrest of any party; that the information of the bureau shall 
be privileged and the operatives and employees need not disclose any 
information except as required in court. 

f. The board of directors may establish sub-stations in not to ex- 
ceed eight cities in Kansas and place one or more operatives in charge. 
The Board of County Commissioners or governing bodies of municipal- 
ities, may furnish suitable quarters. The board may authorize not to 
exceed five agents in any one year at state expense to take the course 
of training in crime made available by the federal government. The bu- 
reau is to establish fingerprinting identification, ballistics and suitable 
laboratories and make its agents available to assist county law enforcing 
agencies, especially in detection of major crimes. 

g. All agents are designated as officers of the court and the files 
of the bureau are made available to the law enforcement officers of both 
the State and Federal government as the directors may prescribe. 

h. The agents will be given authority to carry arms and make ar- 
rests the same as the county sheriffs and their jurisdiction is co-extensive 
with the State and they shall have a right to execute process directed to 
them. Any agent speaking in any political campaign or holding any of- 
fice, other than as a member of the School Board, or shall use his auto- 


8. The writer would prefer that the two members be appointed by the Supreme Court, if there 


are no legal obstacles in the way. The Supreme Court appoints the State Bar Examiners, and 
the commissioners to revise the Statutes, which is a a legislative act alth requiring ju- 
dicial skill. The County attorneys are officers of the court and are filled by the district judge in 
case of vacancies and the State Bureau agents are made officers of the Court. 
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mobile for distribution of political literature or who shall receive any re- 
ward, or purposely reveal any information concerning a party being in- 
vestigated shall be subject to a fine of $1,000 and imprisonment in the 
County Jail not to exceed one year and be prohibited from holding any 
office or trust for one year thereafter. 


It will be observed how carefully the above Bill is framed to withdraw 
the bureau from politics and all political influence. It endeavors to put its op- 
eratives in a professional class of work and to make them highly skilled and 
highly trained. It gives them facilities to study, to develop ballistic experts 
and a laboratory where chemistry will play its part in crime detection. The 
rifle marks on a bullet and the erasure on many a document have entered 
into the solving of major crimes. 

The writer is not arguing against State Sheriffs, State Police or the State 
Highway Patrol system, they may have a proper function, but they should 
be kept separate and distinct from the State Crime Bureau. Generally the 
State Sheriffs, State Police and State Highway Patrol consist of unskilled or 
only semi-skilled individuals. Very often they operate by attempting to run 
down the criminal at the time the crime is committed, while the operatives 
of the State Crime Bureau would not rely on “speed.” On the contrary they 
should be able to go to the place of the crime, after the criminal has dis- 
appeared, and see things in the picture that the unskilled individuals would 
not see. Then take the trail and never leave it. The public enemies hate the 
G. H. (Government Heat). Justices of the Peace and Justices of the Supreme 
Court are all judicial officers, but to require them to do work in the same 
court would be disastrous. The United States Marshals are the sheriffs of the 
Federal Government. But when the Federal Government wanted bureau ex- 
perts they did not authorize the appointment of more marshals or deputies, 
but they created a separate and distinctive unit. Constables, sheriffs and po- 
lice officers have similar duties as investigators but they should not be placed 
on the same plane with expert operatives. That would never do where ef- 
ficiency is required. 

The influence, or lack of influence, of the bar in the legislative halls is 
commonly known to our membership. And yet here is a field in which the 
bar must take leadership and the sentiment of the people against the revolt- 
ing crime conditions in this country will cause the legislative members to 
give us a responsive ear. The crime problem can be solved. Believers in law 
observance and law enforcement should unite their efforts in a common 
cause. 
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The Jury System-Defense 
By Victor J. Rocers 


When I commenced the practice of law, having just graduated from a 
school in which the merits of the jury system had been instilled in me, I was 
surprised to find the existing criticism of it, not only by laymen but by law- 
yers as well. I have consistently defended it. I believed in it then; I believe 
in it now. I believe it to be a good balance wheel for our judiciary for the 
reason that our judges seeing the mistakes and benefits of juries themselves, 
endeavor to circumvent the mistakes and profit by the benefits when they 
are engaged in the trial of court cases. 


To the plaint of the accused who has wrongfully been convicted (which 
I believe rare); to the smirk of the guilty who has been freed; to the sneer 
of the civil litigant whose rights under our business law seem to have been 
abridged; I say this—the jury system is still the best system. There is nothing 
fundamentally wrong with it. The trouble is not in the system, but in its 
administration. 


I have witnessed many an occasion where a business man has been con- 
fronted by a jury to determine his rights which was composed almost ‘entirely 
of persons with only a mediocre understanding of the principles involved in 
his law suit. I have seen the same business man who complained of the jury 
that tried his case, when summoned as a juror, immediately claim the necessity 
of his own business in order to be absolved from jury service. Not long ago 
I happened to be present at the impaneling of a jury, that had among it sev- 
eral prominent citizens, who, had they sat, by their experience and acumen, 
would have cast a beneficial influence upon its deliberations. Each of these 
citizens had some apparently good excuse to present to the court by which 
the particular citizen was excused from serving—all seemingly logical and 
reasonable, but the sum and substance of it was that when the intelligent 
persons summoned upon that particular jury had been dismissed, there re- 
mained a jury composed of mental ability much less than ordinary. As one 
lawyer who was present in the court at the time said, “There is only one jury- 
man left of ordinary intelligence, and he will be excused before the panel is 
formed,” and such was the case. 

It takes an hour or two at the commencement of each jury session to hear 
the excuses of the jurors. This is time wasted. 

It seems to me that much of the criticism of the jury system which has 
arisen through the press and layman, is not based against the system itself, 
but against the composition of our juries. 1 am informed by one educated in 
law in Europe, that England has long had a rule that a juror once summoned 
cannot be excused except for a very serious reason, such as death or immediate 
sickness, and that strict proof of the emergency is required. There, it is an 
honor to serve as a juror, and a man once summoned in a court does not plead 
his inability to serve, but rather, enjoys and prides himself upon the fact that 
he was chosen and received the privilege of complimenting the King. The 
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same is true in France in the cour d’assise which tries criminal cases of a ser- 
jous nature and is the only court in France using a jury. In France, to be 
eligible for jury service, one must have been successful in his own pursuit. A 
person who has been through bankruptcy is disqualified. Selection for jury 
service gives a man a cloak of respectability. It is on a parity with holding 
public office. It should be here. 

If our jury were selected according to our present system and no excuses 
were acceptable by the court except sickness or death in the immediate fam- 
ily of the juror or an emergency of major importance the spirit of serving the 
country would be instilled in the American citizen. Once this is attained 
there will be no criticism of the jury system, for the jury will represent the 
thought of the average American citizen, and when it does it will not be sub- 
ject to criticism. 

It must be recognized at the present time that a judge who is to stand 
election again is moved to dismiss the average business man upon a reason- 
able excuse, because he knows that he is making votes, or at least not losing 
them. At this point I wish to clarify myself upon this matter. Our judges 
like to have good juries. I have heard judges boast about the exceptional 
quality of a jury that had just served. Good juries assist the courts in render- 
ing justice, which I am happy to say, is their desire. I have no hesitancy in 
saying that I think it hurts our judges to see so many good jurors escaping ser- 
vice at each panel, but with no teeth in the law as it exists requiring service 
they can scarcely refuse their friends’ desire. 

The lawyers too are troubled. I, myself, have had clients come to me 
who would make splendid jurors and enjoy it once they did, whose time was 
worth not the jury fee of $3.00 per day but probably $100.00, and request me as 
their attorney (I receiving valuable business from them) to get them off the 
jury. I have. 

On one occasion I heard a successful executive give a speech to the court 
about his recent enforced absence from his business institution. It seemed 
that the business, a very large one, was on the rocks because of this and if he 
had to stay on jury service he just did not know what would happen. Now 
I have had experience with this man and I know him to be inherently honest 
and a careful thinker, but I just could not make myself believe that his in- 
stitution was going to cease functioning should he be gone two weeks, be- 
cause in it there are about a dozen other executives occupying the same relative 
position as he. Had he been a stranger his convincing arguments would have 
rung true. 

After he was excused I happened to walk downtown with him and could 
not resist asking “Does your president have any idea as to how important you 
are?” 

He replied, “Did I make it too strong, Vic?” 

“I don’t know,” I answered, “but the next time I see the president I sure 
am going to find out.” 

Sometime later I encountered the president and the excused juror to- 
gether. I asked the president if his institution could possibly get along a 
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couple of weeks without the excused juror, whereupon the incident was ex. 
plained and laughed about—all a fine joke. 


Suppose however this juror because of his pleaded emergency had been 
admonished to report to the next panel for service, or rather suppose this 
juror had known that he would be compelled to report back at each succeed- 
ing panel until he did in fact complete his service, then I seriously doubt if 
that five minute speech to the court would have been heard. 


On the call of a recent jury, one important business man indignantly 
rushed up to the court bailiff, shoved his summons into the bailiff’s hands with 
this remark, “Take that in to the judge. This is the rottenest outrage I have 
ever had in my life. The idea of calling me up here on this jury—taking me 
away from my business—losing me money, I’m in a hurry.” 

The bailiff took the summons in chambers as directed but wisely repeated 
the language to the judge who decided he had better talk to that juror and 
instructed the bailiff not to keep him waiting, but to bring him right in. 

At the end of the two weeks service rendered by Mr. Outraged Juror, the 
same judge received a call from him at which time he not only thanked the 
judge for making him serve but also laughed and said he never enjoyed any- 
thing so much in his life. 

In passing I may say that I have convinced many to serve rather than 
being excused explaining to them as I am endeavoring to do in this article, 
that it is their duty so to do. Never has a man, after serving, complained to 
me about it but on the contrary each so convinced and rendering his service 
has reported that he thought every man should serve on a jury sometime in 
order to understand our courts. 

A preacher, not knowing of his statutory exemption, recently gave as an 
excuse for non-service the astounding statement that he had “conscientious 
scruples” against serving on a jury. True, the preacher did not serve but he 
knew something about the functioning of courts before he stumbled out and 
his scruples had been twisted and torn. 

This, you may say, could all be corrected by education of the public along 
the necessary lines. I concur. We believe in the education of all children, 
so we make them attend the common or parochial schools. The best way to 
educate our citizens on the question of jury service, is to send them to school in 
the District Courts of our state, under the able tutelage of the Bench and Bar. 

At the present time our statute says that the jurors summoned may be 
required to serve for not exceeding two weeks (R. S. 43-145) and that such 
service shall exempt them from further serving for a period of one year. (R. 
S. 43-140). I believe under the amendment proposed herein, which I shall 
soon reach, it would not be long until the exemption could be extended to 
two years. It is further provided that all persons so serving shall be taken 
from the personal tax rolls of the county in which they serve. Sometimes we 
run short of jurors on account of too many having been excused and the ac- 
tual practice has been to fill in the juries with persons around the court house 
who desire to serve. It is generally admitted that those persons who so make 
a point of endeavoring to serve under our present system are usually those 
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who are unfit to pass upon the obligations and liabilities of the average cit- 
jzen because their desirability is founded upon their own lack of employment 
and the wish to earn the $3.00 fee or they are obsessed by some prejudice 
which they hope to be able to enforce in the courts. While they fill up the 
panel they are usually dubbed “jury hounds” and lawyers strike them off when 
sible. 

a We all know how in civil cases we start out with eighteen jurors, chal- 
lenge for cause, then strike off six. If the jurors summoned on the original 
panel remained it is my belief we could, as the law wisely intended, eliminate 
most of the undesirables with those six challenges. 

Omitting the portion of R. S. 43-145 dealing with the drawing of the 
jury the pertinent part to this article is as follows: 

“The persons summoned as jurors in any court as provided herein shall appear 
before the judge of said court on the day summoned, who shall hear and determine 
all excuses of said jurors, and those not excused shall be retained at the panel for 
said court.” 

In conformance with the sense of this article it is recommended that the 
following proviso be inserted immediately following the above quoted por- 
tion of the statute: 

“Provided, however, that the reasons for which the judge may excuse the jurors 
so summoned shall be limited to illness of the juror, or death or serious illness in the 
immediate family of such juror or the determination by the court that an emergency 
of major importance exists and upon such juror being excused for any one or more 
of said reasons such juror shall report, upon the admonishment of the judge, as a 
juror at the next panel summoned for service and if again excused continue to so 
report until such disability or disabilities have been removed and such juror’s service 
as herein set forth has been complete. And, provided further, that if it shall appear 
to the court that the disability or disabilities of the juror as herein defined is or are 
permanent such juror shall forthwith be excused from further service.” 

It is my thought that each judge will welcome and support this recom- 
mendation and once the theory, which I believe a truism, is put into practice 
that every man must serve his state as a juror and that jury service is as 
essential as a part of our government at all times as army service is in time 
of war, in other words a duty, a service to ourselves, our fellowmen, our courts 
and our state, an immediate understanding will spring into existence by which 
the estimation of the layman, the press, the lawyer, and the court, about the 
jury system will be elevated to the propriety which it deserves. There is noth- 
ing wrong with the system created by the English common law, using that 
which has never been found better. Our plight is due entirely to our ad- 
ministration or if I may say it, mis-administration of it. 

To sum up it is recommended that this proposed amendment be sub- 
mitted to the legislature for chactment and that if passed and enforced it will 
eliminate ninety per cent of |the excuses of jurors, remove the strain upon 
lawyers and judges, educate the people to a higher understanding of the func- 
tioning of our courts and the administration of justice and finally and most 
important, by giving us all a higher type of jury, establish a degree of respect 
heretofore unattained for jury decisions for the very good reason that they 
in truth and in fact will be of a higher caliber. 
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Why Not a Public Defender? 
By Ear C. Moore, Member of Wichita Bar, Wichita, Kansas 


Everyone knows that every county in Kansas elects a county attorney or 
county prosecutor every two years whose duty it is to prosecute those who 
have been apprehended. This office to which he is elected has the backing of 
the State Attorney General’s office, the cooperation of the sheriff of the 
county, and his deputies, all for the purpose of obtaining evidence against 
those arrested or indicted and of trying the case when it is brought before 
the court. 

The words “Public Defender” have been applied to that office created 
by statute in some states wherein the one holding the office gives his time 
under pay of the county to the protection of the rights of those individuals 
who are arrested or indicted and who have no means or money with which 
to hire attorneys to prepare their defense. 

The term is not applied to those cases in which assigned counsel is ap- 
pointed by the court to defend the indigent person. 

Assigned counsel fall into two classes. (a) Some states assign counsel to 
the indigent person under a law which provides that counsel receive a small 
amount of pay for his services while actually trying the case. The amount of 
compensation is usually set at from $10 to $15 per day, or so much per case, 
depending upon the type of case. (b) Another group of states, provides, as 
does Kansas, that the judge may 


“Assign not exceeding one attorney to prisoners who may be unable 
to employ counsel.” R.S. 20-302. 


In Kansas no provision is made for compensation of any kind to attor- 
neys who represent the indigent person. 
Under our State Constitution, Sec. 10 of the Bill of Rights, states, 


“In all prosecutions, the accused shall be allowed to appear and de- 
fend in person or by counsel.” 


Thus our Constitution provides that every person shall have the right to de- 
fend in person or by counsel, and the statute above mentioned gives the au- 
thority to the District Court Judge to appoint such counsel. 

In the Bill of Rights to the Constitution of the United States, Amend- 
ment VI provides, 


“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial . . . . to have compulsory process for obtaining 
witnesses in his favor and to have the assistance of counsel for his de- 
fense.” 


Besides protecting the rights of the indigent person accused of crime, a 
Public Defender could and does in some states assume the duties of what are 
known as Legal Aid Societies. The Legal Aid Societies which have been estab- 
lished in many of our larger cities deal only with civil matters for those per- 
sons who do not have sufficient funds to hire counsel. 
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Elihu Root has stated, 


“The highest obligation of government is to secure justice for those 
who, because they are needy and weak and friendless, find it hard to 
maintain their own rights.” 


We have today thousands of persons in every county without funds with 
which to hire counsel to defend their rights, either civil or criminal. Our Con- 
stitution, both state and federal, gives one the right to be represented by coun- 
sel in criminal cases but does not provide the money with which to hire the 
counsel to protect his rights. In other words, there is plenty of machinery for 
his protection, but he has no means of putting that machinery into operation 
for his bnefit. He must take the attorney appointed by the court, who in our 
own state serves without pay. 

Charles Evans Hughes, our present Chief Justice, states before the Ameri- 
can Bar Association Convention in August, 1920, 


“There is no more serious menace than the discontent which is fos- 
tered by a belief that one cannot inforce his legal rights because of pover- 
ty. To spread that notion is to open a broad road to Bolshevism. The 

r man must have legal advice, and except in the simplest matters, he 
needs skilled assistance to present the merits of his case. Without oppor- 
tunity on the part of the poor to secure such aid, it is idle to talk of 
equality before the law. You may provide the machinery, of course, but 
to have justice according to law save in a very limited class of cases where 
a judge may act as advisor, you must have the aid of lawyers.” 


It is a common belief among the majority of those who do not have suf- 
ficient funds to fight a case to the Supreme Court, that the courts are made 
for the protection of those who have money and that it is impossible for those 
without money to obtain justice, either in civil matters or criminal. 

We have in every county hundreds of people on relief work and in some 
counties as many as 30,000. There are other hundreds who earn only a suffi- 
cient amount to live. Hundreds get less than $15 per week salary. Their finan- 
cial condition renders them unable to pay any sum for attorneys’ services. 

We have a county clinic to protect the health of the indigent, and a 
hospital for his recuperation, but no protection for his legal rights. Every 
lawyer can testify to the fact that there are many persons who need advice 
and counsel in civil matters who have no money with which to pay, and are 
classified by the lawyer as charity cases. Every lawyer will also testify to the 
fact that he is called upon many times to represent accused persons and knows 
before he takes the case that he will get no pay for his services, and will have 
no funds except his own with which to pay the expenses of gathering evidence. 

In the realm of criminal prosecution we often read articles with this 
heading, “INNOCENT MAN WINS LIBERTY FROM PEN,” “GRANTED 
FREEDOM AFTER SEVEN MONTHS FOR ANOTHER’S DEED.” On 
August 9, 1935, our daily papers carried an Associated Press dispatch with the 
above headlines. 

Arthur Jorgenson of Cleveland, Ohio, 34 years old, was sentenced from 














226 The JourRNAL 


ten to twenty-five years on a drug store hold-up charge. After serving seven 
months and five days, another party confessed to the hold-up. Not all men 
are as fortunate as Jorgenson. 

In Mammoth Springs, Arkansas, a trunk was stolen from the depot. It 
was found behind a string of box cars, open, and with a man by the name of 
Norris examining the contents. Norris denied stealing the trunk or knowing 
anything about it before it was brought where he found it. He was tried, con- 
victed, and sent to the penitentiary. The prosecution thought they had found 
the thief and caught him in the act of examining the contents of the trunk. 
While waiting in the jail for the sheriff to convey him to the penitentiary, 
the prisoner went violently insane. He was finally sent to a padded cell for 
the remainder of his life. One night the trunk owner received a package from 
a known criminal by the name of Tow, then in jail, with a note saying that 
he assisted in sending to the penitentiary an innocent man for stealing the 
trunk. Tow sent some of the articles contained in the trunk, explained how 
he stole it, hid it behind the ties, and helped himself to the contents. The 
owner tried to hunt Tow up and get a full confession, but Tow had escaped 
from the jail and in the meantime the convicted man, Norris, had gone violent- 
ly insane and died in a madhouse. 


In Michigan in 1922, Leo Sauerman was convicted of first degree murder 
for the killing of Alex Dombrowski, a farmer. Four witnesses identified him 
as the man who shot the farmer. He stayed in prison two years, continually 
maintaining he was innocent. Finally Harry Hill was arrested in Chicago 
and convicted of being the party who murdered the farmer. 

In Ontario a boy named Arnold Love, aged 21, confessed to murdering 
his mother seven years before for which crime his father was hanged on cir- 
cumstantial evidence. 


Robert Hamilton was arrested in San Francisco in 1926, charged by Mrs. 
Clyde with having disappeared with all her valuables after being married to 
her. The alleged wife and several witnesses identified him as the man who 
married her. He, however, maintained that he was innocent and that at the 
time of the alleged marriage he was serving with the United States Army in 
Hawaii and that he had never seen her before the day she accused him. She 
claimed they were married in San Francisco in July, 1923. After a thorough 
investigation by the Public Defender of Los Angeles, the Army records showed 
that he was in the Hawaiian Islands from February, 1923, throughout the 
entire year and six months of the next. 

It would seem that this California case was a deliberate frame-up. These 
cases show that strong identifications may be errors, and show the necessity 
of having every person represented in court by skillful and trained and con- 
scientious attorneys who will make a thorough investigation before the pris- 
oner is convicted and who will have the financial backing of the state in mak- 
ing a proper defense. 

Mr. Wellman in his book, “The Art of Cross Examination,” tells of a 
case in which he represented a defendant who was charged with setting fire 
to a building. The defendant had worked for the establishment and had been 
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discharged the day before by the owner. The alleged motive in setting fire to 
the building, as charged against the former employee, was revenge. As the 
case turned out, the owners were shown to have deliberately set fire to their 
building after discharging the employee and attempting to fasten the blame 
on the employee so they could collect the insurance. 

A Public Defender is in a position to make proper investigation before 
the trial, thus saving the disgrace of an innocent person. 

“X” was arrested in Wichita in the summer of 1934, charged with buying 
a car on contract, taking the car out of the state, and of giving a bad check. 

The actual facts were, “Y” had used “X’s” name when he purchased the 
car. “Y” had transported the car out of the state and had expected the jolt 
to hit “X”. In spite of the fact that the description of “Y” did not fit “X” at 
all, “X” was arrested and it cost him $50 to prove he was innocent. His wife 
was terribly upset, and “X” nearly lost a very responsible job. 

In about 1920 in Wichita, a young man was arrested for stealing a car 
found in his possession, convicted and sentenced to the reformatory at Hutch- 
inson where he served nearly a year. He and another young man had gone 
out to harvest together. His partner had the car. After two weeks’ work they 
came back to Wichita over Sunday and stayed at the Y.M.C.A. Sunday after- 
noon when time came to go back, the young man couldn’t find his partner. 
He found the car parked where they had left it and got in and drove around 
looking for him. While thus driving around, the police picked him up, de- 
clared the car a stolen one with the results above stated. His partner disap- 
peared and was never found. 

In the summer of 1933 a young man was arrested in Butler County for 
burglary, taken to El Dorado, finger printed, mugged, put in jail for two days 
and grilled for a confession. He was suspected because a letter from his sister 
was found the next morning on the highway some two hundred feet from 
the store. 

The writer was called on this case and facts presented which showed the 
impossibility of his connection, and a release was obtained, but not until after 
the local authorities had sent his picture and finger prints to Washington. 
Later, the real burglar was found and confessed. 

These cases are mentioned as proof that innocent persons are frequently 
and too often arrested and tried for crimes in which they had no part what- 
ever. If they have no money, and often it is the man without money who is 
picked up as the suspect, they may be tried, convicted and sentenced. 

The Public Defender is in a position to be a real friend and help to those 
innocently accused who have no money. They know their case will be proper- 
ly prepared and presented. 

In the reports from Cook County, Illinois, set out infra, you will find 
that of the total number of cases tried before a jury, approximately 40% were 
found not guilty. Of those where jury was waived, approximately 45% were 
found not guilty. 

In the report set out infra from the County of San Francisco, California, 
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you will notice that 40% of those tried to a jury before the Superior Court 
were found not guilty. 

When we remember that the duty of the Public Defender is to urge pleas 
of guilty whenever he feels that the evidence warrants, we must conclude 
that the above figures show that a great many people are unjustly accused of 
crime, and if without funds would not be able to present an adequate defense, 
Wherever such offices have been established they have proved successful, 


1. By saving the time of the court and relieving the congestion of the 
docket. 


2. By actually saving money rather than adding to the costs of the ad- 
ministration of justice. 


3. By creating a general feeling of satisfaction that the man without money 
will have the same opportunity to be heard in court with competent counsel, 
as does the man of larger means. 

There are five states which have adopted by statute the office of Public 
Defender. California adopted its law and has been operating Public Defenders 
in Los Angeles County since 1914, or twenty years. Nebraska has had a Pub- 
lic Defender law for the counties of 100,000 or more since 1916. Illinois has 
had a Public Defender for the County of Cook since 1930. Minnesota has been 
operating under a Public Defender law since 1927 with a Public Defender in 
the County of Henepin in the City of Minneapolis. The office of Public De- 
fender in New Haven County, Connecticut, has been in operation for over 
ten years. The present Public Defender in New Haven County states in a per- 
sonal letter of August 22, 1935: 


“It saves the time of the court for the reason that the Public Defender 
represents from one-fourth to better than one-half of the whole criminal 
docket. His effort is to obtain for his clients a favorable disposition of 
the causes as justice permits.” 

He states further, 

“It is clear that the poor have an opportunity which they never be- 

fore enjoyed of having their defenses adequately presented.” 


In Memphis, Tennessee, Grover N. McCormick is the Public Defender 
for Shelby County, the office being created by special legislative act for Shelby 
County alone. In this county the Public Defender is appointed by the county 
commission. He has two assistants and one private detective. In this county 
the Public Defender appears at every arraignment. If the accused is able to 
secure the services of paid counsel, the Public Defender steps out of the case. 

Judge Phillip J. Finnegan, Chief Justice of the Criminal Court of Cook 
County, feels that the office of Public Defender has been a great help in Cook 
County. First, it eliminates the appointment of inexperienced counsel who 
were formerly appointed for the defendants, thus insuring to the defendant 
an adequate experienced attorney. Second, it saves the time of the court be- 
cause the Public Defender is under no compulsion to continue cases for the 
defendant’s relatives to collect money for his fee. 

He states in a pamphlet entitled, “The Work of the Public Defender of 
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Cook County as Observed by a Chief Justice of the Criminal Court,” on page 5 
that 
“This practice was not uncommon; moreover, when the case finally 
did come to trial a young lawyer eager to gain experience and to acquire 
a reputation for shrewdness and to make a showing to the relatives of 
his client, was not adverse to using every legal or quasi resource in order 
to win a favorable verdict.” 


He further states that the office saves a substantial sum of money to the 
taxpayers every year by always being prepared and ready to proceed with 
trials, by shortening trials, by advising defendants to plead guilty when they 
are guilty, and by holding down the number of jury trials. 

The total number of cases handled by the Public Defender since October, 
1930, to August 1, 1935, was 10,928. Of all of this number the total of indict- 
ments dismissed for want of prosecution was one. This office in Cook County 
handles 60% of all the cases in criminal court. Below is a report as of August 
1, 1935, by Public Defender, Cook County, Illinois. 


Public Defender of Cook County 


CASE DISPOSITION SUMMARY SHEET From 
Date, AUGUST I, 1935 July, Oct., 1, 
Itemization 1935 1930 
Number of defendants Public Defender appointed to represent....66 9,950 
Number of indictments in which Public Defender appointed ..... 70 10,928 
Dispositions 

Number of indictments in which Public Defender given leave 
to withdraw ..... TTT 
Number of indictments disposed ST , 71 9,472 
Number of indictments stricken off with leave to reinstate......... 12 1,724 
Number of indictments in which order of nolle prosequi entered ..15 884 
Number of indictments dismissed for want of prosecution ........ oO I 
SE Gr IID GUID ow... cece ence ec ceuweeveavass 25 6,536 
EE ere Anas aeeREeRNER TAS EEE 12 817 
Verdicts not guilty .. Ee Pepe eer ae 3 311 
Verdicts guilty ..... vitesse eeeieracesewees 9 ©6508 
Jury waived (contested) .......... Se eee 10 2,228 
Findings not guilty ........ Pe er eT eee 1. 5 1,025 
es oe hrcA SNaceL Ades ASS eeuE ERESaEE 5 1,203 
Jury waived (no contest) ies adstabeceace neces 3 «1,118 
Pleas of guilty ....... Pe SC 

Number of defendants sentenced to: 

EE aids ance adsny ¥a0%s Serre eT. 
is na veee sakhukandniaevunawecben ena 7 1,281 
i re SF Eee ene tT ere 4 188 
Women’s Reformatory cnaee Sagas Ramndaminnees heaqeiae ae 22 
ee aiieanes ined ae 12 
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Number of defendants to whom probation granted............... 6 1,203 

Charges in cases disposed of: 
eS sie ins by Aang Oud Kxiade a ounnnan skis KeNireaes I 428 
NY fare ian nese eaclae vs kon eaipese se udeus eons 16 1,956 
oon hes arg sg dtc e une hee an abode wee ee I 302 
es ve ian toes pannG iuakeswcepaveterex vers I 358 
Larceny (auto) ........ Pi Aacet itande Asche setae tke ek aba wie wes 7 1,269 
Lascemy and cmbensioment ........................ 20s eeee. 8 473 
ee it ak gan nys a4 oe evan anes daneonesties 4 756 
er ii duts pa hastaewinkrunlinnemerscaae 24 2,879 
is oeeh ii G01 Caen a Pa nands Ma dG Vee See 3 379 
re ia seeks Gi iarenss tatiana’ o 12 
ie atch ad san See AGt Awe desawhseed 6 727 


Remarks—1 Habeas Corpus case—relator discharged. 


Submitted: Benjamin C. Bachrach, Public Defender, Cook County. 

In the City of New York they have an office which operates under what 
is known as the Legal Aid Society. Here the defender is paid from a fund 
similar to our Community Chest Fund. Advice is also given to the indigent 
person in civil matters. The defender, however, does not have the backing of 
the state nor the use of state funds to gain evidence in support of his clients as 
he does in those states where his office is established by statute. The results 
under the New York system have been a great improvement over the ap- 
pointment of counsel in each case whether such counsel is paid or is not paid, 
and those who have made the investigation feel that this type of work in New 
York City can best be carried on through such an organization. 

The City of Los Angeles, or Los Angeles County, and San Francisco 
County both have Public Defenders established by statute. The present Public 
Defender in San Francisco is Gerald Kenny. The office was established in San 
Francisco in 1921. In 1932, eleven years later, the Commonwealth Club ap- 
pointed a committee to make a survey to determine whether or not the office 
should be continued. They state in their report, 

“Our conclusion and report is that the Public Defender’s office is a 
valuable and worth while institution. 

“Your committee is unanimously of the opinion that every person 
charged with crime who asserts his innocence and is without funds to 
hire a lawyer should be provided by the state with legal assistance. 

“Even under existing conditions too many innocent persons are ac- 
cused of crime and put to the peril of proving their innocence; and some 
innocent persons are convicted. The official files showed that in Southern 

California alone during the last seven years there have been nine con- 

victions for felony of persons wholly innocent, whose innocence was 
later officially proved, and who received pardons from the governor on 
this ground. 

“In each city for which we have figures the number of criminal cases 
defended by a Public Defender in which the case was dismissed by the 
prosecuting attorney, or in which the defendant was acquitted, averaged 
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about twenty per cent of the cases handled by the Public Defender’s of- 
fice. This is too high a percentage to justify the assertion that practically 
all persons charged with crime are guilty and that indigent defendants 
do not need competent counsel to represent them. 

“Returns from inquiries sent to judges, prosecutors, and others in 
the three counties mentioned are unanimously to the effect that the Pub- 
lic Defender provides as good or better defense than the average assigned 
attorney in large cities. Replies we have received are also unanimous that 
the Public Defender’s office in the three counties (that is, San Francisco, 
Alameda, and Los Angeles) is of greater help to the court and is con- 
sidered more reliable than the average assigned counsel.” (From San 
Francisco report.) 


In order to get before you the type of work the Public Defender does in 
the county of San Francisco, we wish to set out below the yearly report end- 
ing July 1, 1935: 

July 1, 1935 
Honorable Angelo J. Rossi, Mayor, and 
The Honorable Board of Supervisors of the 
City and County of San Francisco. 

I submit herewith the report of the office of Public Defender for the fiscal 
year, 1934-1935: 

Total number of cases handled in all courts .......................... 1,097 
Total number of appearances in cases in all courts .................... 2,173 
Consultations with defenders in County Jail in City Prison... 


Superior Court 
eer ere (pueaN aeeneucae ta baeinakiaetacinaan 488 
EE apni isda deveay bias iaGvaeunencedeaiemian ts 53 
Ee ee ee eee nen re ree 435 
Cases certified to Superior Court .........................0.. 55 
iin die ef cic vag pe Pheer Ase wah oetee yaa eae detuimel 438 
in hr neh Uy sac ban eee eer ROE ve aaneES 55 
Eee eee mele iran ann or rT Te 29 
I, 024 San ng east anidy ume bed esas eeeeee 10 
On reserve calendar .................... dutiheceeaceeyaeeeas 16 
Ee errr rene eer fipeaensna awe 29 
Cases taken over by private counsel ......... 2.2... cece cece ees 48 
Defendants entering pleas of guilty as charged .......................... 136 
Defendants entering pleas of guilty to lesser offense .................... 85 
Defendants entering pleas of not guilty by reason of insanity ............ 2 
Trials (by jury) ....... pale a tees Ci ensaekedaeaednuad beek ner etnaness 63 
hb AN Sik ve Kuba ea wees cawwesied 25 
Verdicts of guilty of lesser offense ......................0.0.5. 17 
Verdicts of not guilty by reason of insanity .................... 2 
Verdicts of guilty as charged ................ 0.0.0 e cece eee 18 


ee ach esti chakntenthntinesenadeaewieandebes I 
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bo sinnty nos asn awavednesous o4¥dnmesieeiadiuaae 13 

Found not guilty ; 

Found guilty of lesser offense 

Found guilty as charged 
Defendants granted probation without jail sentence 
Defendants granted probation with jail sentence 
Defendants denied probation .......................cccccceeccccececes 98 
Motions for probation withdrawn 
Motions for probation pending 
Defendants sentenced to San Quentin or Folsom ....................... 61 
Defendants sentenced to County Jail 
Defendants committed to set School of Industry 
Defendants committed to State Hospitals .............................. 6 
Cases stricken from calendar 


See Ce eee CR AERO RE CRC ee I 
Defendants sentenced to death ................ 00. ccc cece cece ec eeeess ; 
an enh a er dngg leh ahiek we luduekadikidkeevawewtes I 
Eg saccken as scaeek Coy saeuhiucaNdddieuwnienes I 
Writs of Habeas ene SPA Re ALE AERA EKALUNRS NE UedabehiG mae’ 
GREASE SS SA ry eee are ne ean pene Een 


Municipal Court 
Total number of felony cases handled ...........................-... 527 
Cases dismissed 


Cases taken over by private counsel 





Cases reduced to misdemeanor .......................0...0, 57 
Cases transferred to Juvenile Court .......................... 2 
Cases certified to Superior Court .........................0.. 50 
eae items ede iekenwe enna 6 
Total number of misdemeanor cases handled ........................... 35 
=, TES RE en 4 
Defendants given suspended sentence .....................00. 18 
Defendants sentenced to County Jail ....................0..5. 13 
sen ove densccndiedvesandedsevvasnrecces 36 
Nee inns av aws Seadpsepbaseadadwhenneasnmumeny 9 
i i ncn gal Spa KS EHNA REE OKRA EES OEUEA 2 
Persons receiving advice on civil matters ...................0.0 20000055 2,990 


During the fiscal year ending June 30, 1935, there were 1,140 indictments 
and informations filed in this County and 109 cases certified to the Superior 
Court. Of this number, this office handled 435 cases in the Superior Court. 

Respectfully submitted, 
Gerald J. Kenny, Public Defender. 


From this report one can get an idea of the volume of business that must 
necessarily be handled by a Public Defender. 

In a recent case in a city in Oklahoma two boys were charged with exact- 
ly the same crime, and charged with having participated in this crime together. 
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A third boy was the witness against both and testified that each was just as 
guilty as the other. However, “A” was able to retain an attorney and pay for 
the services. “B” had to accept the service of an appointed attorney. Both cases 
were tried to a jury in the same term. “A”, who had hired and paid an attor- 
ney, was acquitted. “B”, who was represented by an appointed attorney in a 
case in which the same evidence was presented as in “A’s” case was sentenced 
to the penitentiary. This is one of the most glaring instances showing the re- 
sults obtained by a paid or an appointed attorney. It is true that the difference 
in results in these two trials might be traced to the fact that there were two 
different juries, but it is more reasonable to believe that the attorney who was 
paid for his services spent his time and efforts in bringing out extenuating 
circumstances that made the jury feel that the penalty upon conviction was 
too great to assess against the defendant. 


CONCLUSION 

There is a general feeling among laymen with little money that they do 
not have equality before the courts; that the courts are for the benefit of those 
with money. 

The government does provide the machinery for the benefit of the indi- 
gent person, but it provides no way for him to start it in motion. 

From our investigation of this question, we believe that the office of Pub- 
lic Defender is a decided asset to the cities and counties where it is now in 
operation. The evidence shows that it has not increased taxes but has practi- 
cally paid its own way. 

With hundreds of families in every county relying on the public for re- 
lief and with other hundreds on the border line, it is our belief that providing 
adequate legal counsel to them will strengthen their faith in our Constitu- 
tion which provides equality before the law and eliminate the feeling that 
“one cannot inforce his legal rights because of poverty.” 

We suggest that the State Bar Association recommend a Public Defender 
Law to the State Legislature of Kansas for its consideration, that such a law 
provide for the adequate protection of lawyers against the misuse of such 
office. 
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Publicity — Good and Bad 


By JosepH CoHEN 
Chairman of Committee on Publicity and Co-operation with the Press. Kan. 
sas State Bar Association 


One of the greatest developments of the modern era is the skillful use 
(and abuse) of propaganda as a devise for creating and directing public 
opinion. Always a very clever and necessary adjunct for gaining objectives, it 
is today exploited as never before. In politics, finance, in business, in fact, in 
every line of importance, propaganda is handled by experts who know just 
what will appeal to the public. 

Paid specialists on public relations now find employment even in im- 
portant civil and criminal trials. Kansans were given an example of its use 
in the Major Shepard murder trial in the Federal Court. Newspaper men 
found that in order to get the information they desired from the defense, they 
had to deal with hired public relations experts—men who were employed 
to see to it that Major Shepard got a “break” in the news columns. Our 
present Federal Administration at Washington recognizes the tremendous im- 
portance of maintaining a favorable public opinion towards its manifold New 
Deal projects and for that purpose employs dozens of capable men and wo- 
men to prepare and distribute news. 

Every professional group stands to gain or lose according to the attitude 
of the public towards it. In a world where a word spoken into a microphone 
in any city of America may immediately be heard all over America, where an 
item of news will appear in print almost simultaneously on the streets in every 
village, hamlet and city of the world, it behooves every group to guard well 
against those forces which make and create adverse publicity. 

No other professional group has been so maligned in recent years as has 
the legal profession. While other professional classes have forged ahead in 
the esteem of the public, notably the medical, we have set back in supine 
complacency, doing relatively little to combat and overcome the rising tide 
of unfavorable public opinion. 

Of course, we cannot claim to be blameless in the entirety for the situa- 
tion. Perhaps we have been somewhat slow to take rigorous means of rid- 
ding ourselves of the relatively few undesirables among us. But, surely, we 
can now boast of the long strides we are taking in this direction. Even our 
efforts along this line, however, have been so poorly presented to the public 
that an impression has been often left that all lawyers are as bad as those 
disbarred. It does seem that we can learn a great deal from the medical pro- 
fession. When the organized medical groups want to get rid of an undesirable 
they present their case to the bar of public opinion in such a manner that the 
masses are made aware of the fact that their fight is conducted wholly and 
solely in the interests of promoting the public welfare which is injured by 
unscrupulous quacks and charlatans. Dr. Brinkley lost his license to practice 
his profession in Kansas only after a full presentation of the facts of his case 

was made by the medical profession. His counter charges that the medical 
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society was merely interested in protecting its members’ professional business 
from the encroachment of Dr. Brinkley’s radio advertising was kept in the 
background. 

The lawyer has been misrepresented before the public so much that the 
very mention of the term brings to the minds of some the thought of a shrewd, 
crafty, designing person who may be employed to do almost any kind of low, 
unbecoming, pusillanimous act. The lawyer has been made the butt of so 
many scurrilous jokes and stories that the impression is too widely broadcast 
that he is unworthy of confidence and trust. How amazingly interesting 
and enlightening it would be to the bar if it were possible to calculate the 
millions of dollars annually lost to the profession because of the great amount 
of distrust that has developed in the public mind concerning lawyers. 


It would serve no good purpose to spend more time making out a case 
showing the urgent need of the bar to take definite steps towards protecting 
its good name against further abuse at the hands of unfavorable publicity. 
The time for talk and lamentation is over. What we must do is to awaken 
from our lethargy and arouse ourselves to action. “A good name is better 
to possess than precious jewels.” Let us fight to preserve it for our profession. 
Other groups long ago recognized the importance of public relations and set 
about skillfully and adroitly to court favorable public opinion. We are not 
too late to do so ourselves and thereby regain the high prestige which right- 
fully belongs to the bar as the traditional preservers of the correct and honest 
administration of justice. 

To this task, the Committee on Publicity and Co-operation with the 
Press of the Kansas State Bar Association has set itself to perform. It is ob- 
taining splendid co-operation from the local bar associations of the state 
which have appointed committees of influential, interested lawyers who are 
working hand in hand to achieve the program which it has outlined. Pres- 
ident Faulconer and vice-president Dawson, as well as other officers of the 
State Bar Association, have heartily endorsed the Committee’s program as 
one calculated to bring results. The members of the committee are: Howard 
T. Fleeson, Wichita; B. I. Litowich, Salina; Tom A. Lee, Topeka; W. P. D. 
Carey, Hutchinson; H. W. Colmery, Topeka; Douglas Hudson, Fort Scott 
and F. M. Harris, Ottawa. 

Our program may be catalogued generally as defensive and positive. In 
the former classification are included those ways and methods which we hope 
to put into practice as a means of combatting and counteracting those per- 
nicious influences which create and maintain an unfavorable and often-times 
hostile attitude of the public towards us as a profession. It is our belief that 
much of this distrust of the public is due to a dearth of understanding by it as 
to the true ideals and ideology of the bar and the policy of the bar associations, 
now followed with increasing vigor, to rid the profession of the relatively few 
undesirables and constantly to raise its educational and moral standards. 

To overcome the antipathy of the public, we propose that there be no 
unfair interference with the freedom of the press to publish what it sees fit. 
We must firmly insist on an unbridled and untrammeled press as the best pro- 
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tection known to democratic government against crookedness, corruption and 
chicanery. 

However, this adherence to traditional thought concerning the press 
should not prevent us from freely, frankly and earnestly conferring with ed- 

itors and publishers and newspapermen generally concerning our problems, 
We will find these men fair and reasonable, open to logic and understanding, 
willing to do the right thing if convinced of the justice and equity of our 
position. 

If a business group were assailed in the press as often as the bar, we would 
not think it unreasonable if that organization conferred, through its officials, 
with the press in an effort to arrive at an understanding. Certainly the min- 
imum response of the editors and publishers would be to grant such a protest- 
ing group the permission to present its side of the controversy to the public 
through the news columns. Recently in The Kansas City Star appeared an 
article by the president of the Standard Oil Company of Indiana advising the 
public that it had been unjustly injured by reason of the antagonism engen- 
dered against it by recent activities of another Standard Oil Company, not a 
part of his company, in the Ethiopian-Italian controversy. | This executive 
was immediately aware of the harm of adverse publicity and was taking steps 
to correct it. Should not we, as a profession, be as diligent? 

Too long have the scoundrels and unscrupulous of the legal profession oc- 
cupied the columns of the press to the great detriment of the overwhelming 
majority of honest, conscientious, public spirited lawyers whose conduct and 
demeanor means so much to the public well-being. 

Obviously, it is unfair to castigate and malign an entire group for the sins 
and misdeeds of a relatively few. The press can be made to understand this 
by a tactful appeal to reason, without for a moment indulging in threats or 
coercion. An attitude of friendly co-operation must be the essence of our ap- 
proach to the press. 

If we adopt this policy may we not then confidently expect that deroga- 
tory cartoons that have appeared in the press in increasing regularity of late 
may eventually be entirely eliminated; that the press will not “play up” our 
weaknesses and failings; will not visit the sins of a few upon the entire pro- 
fession. This program is definitely in the interests of public welfare as it 
will strengthen the trust and confidence of the people in the integrity of the 
courts and in the administration of justice—a necessary concomitant to the 
preservation of law and order and the maintenance of a constitutional de- 
mocracy. 

It must not be understood that we can or even desire to stifle or suppress 
just and constructive criticism of the bar. Nothing is more conducive to prog- 
ress and advancement than constructive criticism. If, when and where we 
are culpable we must be prepared to shoulder full responsibility. The public 
has a right to demand that we keep our “house in order” and, if we fail, to do 
so for us. 

If we are handling our own problems, if we are building a finer and more 
responsive bar, if we are attuned to our social responsibilities as a group, we 
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have a right to assert ourselves and to assume our rightful place in the sun- 
light of public esteem. This leads us directly to the positive side of our pro- 
gram, a side, however, that is so intermingled and interrelated to our defensive 
program as to be difficult of separation. 

Honorable William L. Ransom, President of the American Bar Associa- 
tion, in a recent address to a regional meeting of the Missouri Bar Associa- 
tion, reported in the November, 1935, issue of the American Bar Association 
Journal, said: 


“The time has come, it seems to me, when the legal profession is en- 
titled to make known, and to emphasize, the constructive and affirma- 
tive side of what it is doing for the clients and the public. The time 
has likewise come to stop defending the legal profession and apologizing 
for our Bar Associations. If we tell the facts as to the legal profession 
and put into our Bar Associations the best there is in us, there will be 
little need to defend the profession or to apologize for its organization.” 

* * * * 

“The Courts and lawyers are entitled to be judged by what they are 
doing, rather than by what some of them merely say, about ridding the 
profession of its few unethical members; and that the great amount of 
constructive and highly useful public service rendered by the legal pro- 
fession should hereafter be emphasized and stressed by all of us, at all 
times and in all places, and not obscured by mere denunciation that is 
unrelated to disciplinary action against named offenders.” 


The organized bar of Kansas has been a potent factor in furthering the ad- 
vancement of the administration of justice, in achieving wholesome im- 
provements in legislation, in promoting higher moral and educational stand- 
ards for the bar. Kansas was one of the first states in America to fall in 
line with the recommendations of the committee on legal education of the 
American Bar Association when in 1921 it raised the bar examination require- 
ments to two years college work, or its equivalent. This step ,was definitely 
calculated to promote the public welfare by insuring better trained and more 
competent lawyers. 

We are making progress in our efforts to stamp out the unauthorized 
practice of the law by those neither fit by training ,or character to follow the 
calling. More emphasis should be placed on this type of work as it is pointed 
to benefit the public even more than it will the licensed practitioner. Fraught 
with the danger of creating ill-will through want of popular understanding 
of its benign implications for the public weal, this type of endeavor must be 
considered from many angles, not the least of which is that of public rela- 
tions. Properly presented cases of unauthorized practice will win the respect 
and support of the public to our efforts and will overcome the protests of 
those against whom we level our artillery who may cry that we are interested 
only in so far as we are pecuniarily benefitted. 

When the public is made aware of the fact that bankers who draw wills 
and involved trust agreements, naming themselves as executors and trustees 
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with broad, limitless powers, are more interested in profiting thereby than 
rendering unselfish, impersonal service, they will rise to our support. When 
the people realize that collection agencies which oppress the poor, gullible 
debtor with threats of dire consequences at the hands of the courts are exceed. 
ing their authority and bringing justice into disrepute, it will not be difficult 
to rally the public to our side. If we can show specific instances where real 
estate agents have prevented purchasers and sellers from obtaining independ- 
ent, professional, legal advice by handling all matters themselves, for both 
sides, examining abstracts and drawing instruments, resulting in quick com- 
missions for the agents, but all too often injuriously affecting the unwary cit- 
izens involved, we shall, as a profession, be judged in the proper light before 
the imponderable bar of public opinion. 

In the past we have placed great stress upon the incalculable contributions 
of a John Marshall, Thomas Jefferson or Alexander Hamilton to the pro- 
gress of government and society. We have emphasized the influence of the 
large percentage of lawyers who have filled our Halls of Congress and state 
legislatures and who have guided the so-called sovereign states as chief execu- 
tives. We may well be proud of these achievements by the members of our 
profession. 

The public, though, will not judge our group by the best among us. Asa 
chain is no stronger than its weakest link, so is it with the many links that 
join to make up our profession. We must constantly seek to raise the rank 
and file of lawyers in the esteem of the populace. This we can do by fairly, 
accurately and skillfully presenting our case to the public. Every local bar 
association committee in Kansas is being urged by our committee to give 
thought and consideration to the proper handling of the matters of public re- 
lations in its own community. 

There are a number of ways to carry out our program which are both be- 
comingly dignified and at the same time result provoking. An occasional 
joint meeting of the local bar association with other local professional and 
business groups have been suggested as conducive to a beneficial exchange 
of ideas on the problems of both and calculated to bring about a more sympa- 
thetic attitude which inevitably flows from better understanding. 

Without indulging in controversial political matters, the local bar assoc- 
iations might well give some thought to group participation in civic and 
economic projects in their localities. True, it is, that the bar is gloriously fur- 
nishing a great amount of leadership in public affairs through its individual 
members, might it not in the furtherance of its collective responsibilities win 
public acclaim by taking the lead in some one or more projects on which the 
bar, as such, can unite? About a year ago, the Wyandotte County Bar Associa- 
tion resolved that a new federal building was necessary in Kansas City, Kan- 
sas, and appointed a strong committee to endeavor to obtain an appropriation 
for one. The net result of this committee’s leadership was to unite other civic 
groups in this activity, materializing in a $650,000.00 appropriation by the 
government for this purpose. Not satisfied with the size of this allocation, 
a committee was sent to Washington to endeavor to obtain an increase. The 
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expense of this journey was defrayed in part by the bar. Does not this project 
suggest other ways in which the bar can serve the public collectively? 

The program of our committee is necessarily long range and continuous. 
It cannot be effectively put into practice in one year. It depends for its vital- 
ity and virility upon the whole-hearted support and co-operation of the local 
bar committees who have even at this early date expressed warm enthusiasm 
for it. 

A bar association can be whatever its members want it to be. It can be 
colorless, listless and a public non-entity or it can be an aggressive, live, alert 
organization, full of the spirit of achievement both for its members and the 
public generally. The state bar committee on Publicity and Co-operation with 
the Press modestly hopes to shoulder its share of the responsibility of enhanc- 
ing the fair name of our profession. 





Make Your Reservations Now 
for 
STATE BAR ASSOCIATION MEETING 
May 22 and 23, 1936 
Headquarters — Allis Hotel 


All meetings and banquet held at headquarters hotel 
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Comments by the President 





The officers of the Kansas State Bar Association are anticipating the As- 
sociation’s annual meeting to be held at Wichita, May 22 and 23, 1936, when 
another fiscal year will close. 

Looking forward to another annual meeting we feel confident that the 
program for the 1936 meeting will be unusually interesting and profitable to 
the lawyers of the state. The Wichita Bar is taking great interest in the forth- 
coming meeting, and the officers of the state association are working in co- 
operation with the Wichita lawyers to the end that no lawyer who attends the 
state meeting will be disappointed. There will be on the program more per- 
tinent discussions than has been the custom in the past, furnishing opportunity 
for anyone who may attend to contribute and receive the benefit of intelligent 
expression. There will be two evening programs. One of these will be entirely 
in the hands of the junior members of the bar and promises to be one of the 
high-lights of the meeting. 


There may be many characteristics of success of a bar association, but to 
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your present officers nothing will be more gratifying than to have for the 

1936 the highest enrollment of paid and active members in the history 
of the association. It has been and is still the ambition of your officers to in- 
crease the membership and especially the circulation of the Bar Journal among 
the lawyers of Kansas. Membership and attendance at the association meet- 
ings is the best evidence of a lawyer’s interest in his profession, and a lawyer’s 
interest and activity in behalf of his profession is second only to his allegiance 
to his client. 

It certainly is not too much to ask every reader of the Bar Journal to 
promptly pay the bar dues and use some of his time and effort to interest 
other lawyers with whom he comes in contact to do likewise, and we trust 
you will accept this urgent request to do that thing. 

For the benefit of those who have not otherwise received the informa- 
tion, the Executive Council has extended to all law students and to all mem- 
bers of the profession who are in their first year of practice the privilege of 
membership and regular subscription to the Bar Journal for $1.50. We trust 
that all students and first-year men will take notice of this fact and become 
regular readers of the Journal and active in bar work. It has also been sug- 
gested that state bar dues be modified for second- and third-year men, so as 
to provide a schedule of junior membership fees as follows: students and first- 
year men, $1.50; second-year men, $2.50; third-year men, $3.50; and $5.00 per 
year thereafter. If this schedule of membership fees meets your approval, 
please write a letter to the president or secretary commenting upon it, and 
we suggest that junior members of the bar to whom this schedule would be 
applicable send to the secretary their applications for membership on the 
basis suggested, and the Executive Council will take action thereon at a meet- 
ing soon to be held. 

All together let us make this year a high mark in membership and activity. 


Respectfully, 


ALBERT FAULCONER, 
President, Kansas State Bar Association 





Every member of the Association who misses the Meeting of the State 
Bar Association in Wichita on May 22nd and 23rd will miss one of the best 
meetings in the history of the Association. Bert Faulconer advises that im- 
portant changes are in the air. Law lists will come up for consideration, a real 
controversy is apt to develop over the Report of the Committee on Taxation, 
and a move that may result in changing the entire structure of the State Bar 
Association probably will be under consideration. 
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Comments 


THE FUNCTION OF THE GENERAL OBJECTION TO EVIDENCE 

Accepting Professor Wigmore’s classification of raising and deciding questions of 
admissibility, we have five separate stages: The Offer of Evidence, the Objection, the 
Ruling, the Exception,? and the Judgment of Error. 

Evidence may be offered in writing, as a deposition, by narration, if so allowed, or by 
oral questions addressed to the witness. But regardless of the form, there must be an offer 
of the evidence actually available,’ not merely a promise, or a suggestion to elicit a ruling 
upon the evidence proposed to be offered. This offer must be clear enough to allow the 
court to rule.‘ If the admissibility of the offered evidence depends upon other facts not in 
evidence, or if upon its face it is irrelevant, the offer must specifically set forth the grounds 
for admission. If the evidence is composed partly of admissible and partly inadmissible 
material, the whole has been held admissible over a general objection.’ But where the 
evidence may be competent for some purposes, and incompetent for others a general 
objection may be sufficient.® 

The burden of proof is not upon the objector to show the inadmissibility of the evi- 
dence, but upon the proponent to show admissibility. 

Where the application for a reversal is predicated upon the wrongful exclusion of 
evidence, the record must be complete.? To make the record complete it is essential that 
there must be an offer of the evidence excluded, and what was intended to be proved. 
The offer may be made to the court, and placed in the record in the absence of the jury. 
In a motion for a new trial based upon the wrongful exclusion of evidence, such evidence 
must be produced by affidavit, deposition, or oral testimony.? The function of this statute 
is to prevent a reversal being obtained upon evidence that cannot later be produced. It is 
not necessary to show what an exact cross examination would have been.!° Care must be 
taken to be sure that the record is complete.!! 

The materiality of the exclusion under the Exchequer Rule must have been such 
that it appeared that the truth had not been reached.!2 While many jurisdictions still fol- 
low this rule, Kansas has adopted the better view, holding that the probability that the 
ruling affected the result was sufficient to require a new trial.!% 

The purpose of the objection is to challenge the right of the offering party to put in 
the evidence proffered. The objection must be made at the earliest possible time, as soon 
as its applicability is known, unless postponement is not detrimental to the proponent. 
The.objection to the qualification of a witness is made as he takes the stand, if possible; 
to a specific question, as soon as stated, and before the answer, or if not possible, due to 
an over-anxious witness or some other cause, a movement to strike the answer and ques- 
tion is properly entertained before further questioning.’ The right to object later may 
be reserved when from the form of the question it is not possible to ascertain the com- 
petency of the answer, such as, “Go on and tell what happened.”!5 If the objectionable 
material is brought out in the answer, a movement to strike the answer should be made 
at that time.'® In the taking of depositions, objections to the method of taking, the form 
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of the questions, or answers, or the form of the evidence, must be made before the trial,” 
but objections of relevancy and competency are made as they arise.1® Objections may also 
be waived.}® 

Objections must be specific. “The cardinal principle (no sooner repeated by the court 
than it is forgotten by counsel), is that a general objection, if over-ruled, cannot avail.”2° 
The attitude of the courts has always been unfavorable toward general objections.” It 
seems that those who went to school to learn the three R’s have carried their lesson with 
them, and now return it to the court in the nature of the three I’s—incompetent, irrele- 
vant, and immaterial. Unfortunately, many attorneys have not learned that far from put- 
ting every conceivable ground for objection before the court by using the general ob- 
jection, they are seriously limiting the grounds that they might possibly have had for 
the objection.2* The growing tendency of the courts is to consider the old general objec- 
tion as too broad to raise any question, and, upon finding it in a record, pass over it with 
no consideration except to see if it falls within one of the two exceptions where it is held 
to be justified: where the material objected to is completely inadmissible on any grounds, 
or when made to the immediate repetition of a prior act which was at the first occurence 
specifically objected to, in which case it serves only to bring notice of the prior objection 
to the attention of the court. 

Two reasons for requiring specific motions are paramount: To allow a ruling by the 
court without the necessity of reviewing the record, and to give notice to the opposing 
counsel, in order that he may, if possible, obviate the objectionable characteristics of the 
question or the testimony. A general objection neither shows the court the harm of the 
evidence, nor the proponent the point of the objection, and by this failure to meet the 
standards required of an objection, amounts to no more than saying, “I object,” which 
is, of course, insufficient in most instances. “If an objection is not worthy of specific state- 
ment, it is not worthy of statement at all.”28 


The argument that the defect is apparent in the material objected to and needs only 
the notice of the court to detect it, is refuted by the realization that all defects are present 
anyway, and that the whole function of an objection is to place the burden of detecting 
improper evidence upon the counsel, who are presumed to have studied the case, and not 
upon the court, who might, in the hurry of the trial, not perceive the fault, although he 
would instantly recognize it if his attention were specifically called to it. 

There are many versions of the favorite “stock” objection, most of them being only 
slightly less monotonous than the original, such as, “Incompetent, illegal, irrelevant, and 
immaterial,” “Incompetent and improper,” “Improper and not tending to prove the is- 
sues of the case,” and countless other variations. Then there is the original objection of, 
“I object on all the grounds ever known or heard of,” which was held not to raise any 
question of admissibility.24 

The over-ruling of an objection which does not specifically point out the grounds 
upon which it is predicated does not constitute error,2® the inference being that there are 
no other grounds, or that if there are, they are waived; leading to the conclusion that 
one gets the benefits only from the objection he makes, and from no other. And by what 
manner of reasoning may one arrive at the conclusion that he may obtain any benefit 
from the “sheet lightning”? words which many courts hold do not constitute a valid 
objection? Courts vary in the effect they give to the general objection, but the majority 
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of courts hold that its sole function is to question the competency of the evidence.2” The 
addition of the words “irrelevant and immaterial” have been held not to affect the valid 
objection of competency.?® By way of illustration, such a general objection does not put 
in issue whether: a question is leading,?® facts not proved are assumed,®° a proper 
foundation has been laid,*! the evidence is too remote,®* not responsive,®* there is a vari- 
ance in proof and pleadings,** the best evidence rule has been invoked,®* the question 
though competent for impeaching is not competent as original,®* an expert is qualified,3? 
certification of a document is defective,** an instrument has been properly authenticated.3® 
An objection to a hypothetical question will not be considered unless the particular grounds 
on which the objection is urged are brought to the attention of the trial court.“ An ob- 
jection to testimony on the grounds of communication with the deceased is held too gen- 
eral to avail where the exact relationship is not given.*1 The form of an objection may 
not be changed, upon appeal, from that first made.4? The better view requires the ob- 
jector to state specifically the exact grounds upon which his objection is based; if the 
objection is upon a variance, that exact variance must be pointed out; if the Best Evi- 
dence rule is invoked, the better evidence must be shown; or if the objection is upon a 
lack of proper foundation, the respects in which the foundation is faulty must be shown. 

If a general objection is made to material of which a part only is admissible, the 
court may either require separation of the material,** exclude it in its entirety,“ or admit 
it in its entirety,*° and the supreme court will probably not reverse the holding of the 
trial court. 

Some courts hold that a general objection is good only when, had a special objection 
been made, the faults could not have been obviated.“ Others hold that the objection is 
good only when the material proposed was incompetent for any purpose.‘? All courts 
hold that a general objection must be sustained where the fault is obvious, since the func- 
tion of a specific objection is only to relieve the court from casting about for grounds to 
uphold the objection. Where evidence is inadmissible for two or more reasons, the specific 
statement to the court of any one will be sufficient. 

The stock general objection sufficiently questions a self-serving declaration,*® and 
the competency of the testimony in some instances.‘® 

Thus it becomes apparent that the usefulness of a general objection is very limited. 
The practitioner, realizing this limited utility, should use the -objection much more 
sparingly —Letanp M. Quantivus, Third Year, University of Kansas Law School. 


27. Railroad v. Hays, 8 Kan. App. 545; Abbott v. Coleman, 22 Kan. 250, 31 Am. Rep. 186; Bank 
v. Cramer, 121 Kan. 180, 246 Pac. 976; Topeka v. Sherwood, 39 Kan. 690, 18 Pac. 933. (The courts 
use this term as a synonym for general admissibility as distinguished from Wigmore’s use to apply to 


——— of a witness only.) 


40. 
108; Lin 
41. 


. Cooper v. Bower, 78 Kan. 164, 96 Pac. 794. 

. Railroad v. Painter, 9 Kan. 620. 

. Ruck v. Brewery, 144 Wis. 404, 129 N.W. 414. 

. Abbott v. Coleman, supra, note 27; Phillips v. Bishop, 92 Kan. 313, 140 Pac. 834. 
. Dean v. Kansas City Rwy., 199 Mo. 386, 97 S.W. 910. 

. Craney v. Schoeman, 145 Ill. App. 313, Aff. 24 Ill. 602, 88 N.E. 1046. 

. Vogts v. Kansas City Rwys., —Mo.—, 228 S.W. 526 

. Capital Co. v. March, 10 Kan. App. 40; Preist v. Robinson, 64 Kan. 416, 67 Pac. 850. 
. Jones v. Inness, 32 Kan. 177, 4 Pac. 95. 

. Railroad v. Behney, 48 Kan. 47, 28 Pac. 980. 

. Bank v. Harding, 65 Kan. 655, 70 Pac. 655. 

. Slovenska Narodna Podporna Jednota v. Zupanic, 135 Kan. 692, 11 Pac. (2d) 704. 


Roark v. Greeno, 61 Kan. 299, 59 Pac. 655; Nangle v. Packing Co., 112 Kan. 289, 212 Pac. 
scott v. Hughbanks, 140 Kan. 353, 37 Pac. 26. 
Munger v. Meyers, 96 Kan. 743, 153 Pac. 479. 


- Wilson v. Fuller, 9 Kan. 176. 

. Cooper v. Bower, supra, note 6. 

. 1 Wig. Evid. § 17. 

. Cooper v. Bower, supra, note 6; Hillis v. National Bank, 54 Kan. 421, 38 Pac. 565. 
> = road v. Eastlack, 54 Ore. 196, 102 Pac. 1011. 


ush v. French, supra, note 20. 


. Cooper v. Bower, supra, note 6. 
. See note 27. 
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DEFAMATION BY RADIO 


The question of a broadcasting company’s liability for the transmission of defamatory 
matter was first decided by the Supreme Court of Nebraska in the case of Sorensen v. 
Wood et al.! In that case the plaintiff, a candidate for re-election as attorney-general of 
Nebraska, sued Wood, the speaker, and the KFAB broadcasting company, owner and 
operator of the station from which the speech was made. The statements made by Wood 
were clearly defamatory per se.” 

The court decided, as to the defendant broadcasting company, that they were liable 
as the publishers of a libel; that they should be governed by the same rules of liability 

at apply to newspaper companies that publish a libel;* that they had no defense of a 
t ppty to. . : y : 
common carrier of intelligence under the Interstate Commerce Act,® announcing that 
they had never been held such by any court;® and that they enjoyed no privilege under 
the Radio Act of 1927," holding that this act merely prevents the licensee from censoring 
words as to their political and partisan trend.® 

This article will deal with an analysis of the more pertinent questions involved in 
the principal case and a discussion of the possible theories of liability in this and other 
allied types of cases. 

The principal case has been the subject of much academic criticism,® and has been 
attacked on several grounds, one of which is the ruling that the defendant broadcasting 
company’s liability is based on the law of libel, rather than slander. 

The court noted that this defamation was published orally from a written manu- 
script. That this can constitute libel is upheld by an old English case, De Libellis 
Famosis.!° It is generally held, however, that a publication to constitute libel must affect 
the sense of sight.!! The reasons assigned for the distinction between libel and slander 
as set forth by Lord Mansfield in Thorley v. Lord Kerry!? were that libel was more per- 
manent in form, more apt to circulate widely—vox emissa volat; litera scripta manet— 
and usually uttered with greater deliberation, and it was there pointed out that this dis- 
tinction was of such ancient origin!® that it was too well established to be shaken. It 
seems, however, that such a well established doctrine has been shaken, and by cases that 
follow a doctrine announced 72 years before this “distinction of such ancient origin” 
was induced in the law.!4 For, in McCoombs v. Tuttle!® the defendant wrote a letter 
addressed to the plaintiff stating: “I would just inform you that you are a grand liar, 
and a grand rascal and deserve to come to the whipping post and gallows.” The defendant 

1. 243 N.W. 82; 82 A.L.R. 1098 (1932). 

2. In his speech, Wood called the plaintiff a non-believer, an irreligious libertine, a madman, and 
a fool, and intimated the plaintiff was protecting the gambling rackets throughout the state. 

3. ‘*There can be and is little dispute that the written words charged and published constitute 
libel rather than slander.’’ 243 N.W. at p. 85. 

4. Peck v. Tribune, 214 U.S. 185; 29 S. Ct. 554; 53 L. Ed. 960; 16 Ann. Cas. 1075; Taylor v. 
Hearst, 107 Cal. 262; 40 Pac. 392; Walker v. Bee-News Pub. Co., 240 N.W. 579 (Neb. 1932). 

5. 49 U.8.C.A., paragraph 1 et seq. 

6. 1929-54 A.B.A. Rep. 490-491; 1931-56 A.B.A. Rep. 98-100. The Am. Bar Assn. adopted a resolu- 
tion instructing its committee on radio law ‘‘to oppose the enactment of any legislation declaring broad- 
casting stations to be common carriers .. .’’ 

7. ‘‘If any licensee shall permit any person who is a legally qualified candidate for any public of- 
fice to use a broadcasting station, he shall afford equal opportunities to all other such candidates for 
that office in the use of such broadcasting station. . . . Provided, That such licensee shall have no 
power of censorship over the material broadcast under the provisions of this section. . . .’’ 44 Stat. 
1170 (1927); 47 U.S.C.A., paragraph 98 (1930 Supp.). 

8. To the same effect see Zollnan, ‘‘Law of the Air’’, (1927) paragraph 170; Vold, ‘‘Defamation 
by Radio,’’ (1932 2 Radio L. J. 673, 692 ff.; note (1931) 40 Yale L. J. 967 

994A 


a4 
ir L.R. 316; 18 A.B.A.J. 793; 46 Har. L.R. 133; 32 Col. L.R. 1255; 18 Iowa L.R. 98; 18 
gg L.Q. 124; 66 U.S.L.R. 637; 12 Ore. L.R. 149; 11 Nebr. L.R. 325; 1 Duke L.R. 45; 81 U. of 
a. L.R. 228. 


10. (1606) 5 Co. Rep. 125A; 77 Eng. Rep. 250—‘‘A libel may be published, ‘verbis out can- 
telenis’; as where it is maliciously repeated or sung in the presence of others.’’ Cases apparently fol- 
lowing this doctrine: McLaughlin v. Schnellbacher, 65 Ill. App. 50 (1895); McCoombs v. Tuttle, 5 
Ind. (Blackf.) 431 (1840); Adams v. Lawson, 17 Gratt. 250 (Va. 1867). Other unique forms of libel 
are, Schultz v. Frankfort Marine & Ins. Co., 151 Wis. 537, 139 N.W. 886 (1913) ‘‘open and notorious 
shadowing;’’ Varner v. Morton, 53 Nova Scotia Rep. 180 (1919) ‘‘shooting off guns and blowing 
horns.’’ 

11. 1 Cooley, Torts (4th ed. 1932) sec. 137—‘‘Libel is the malicious defamation of a person made 
public by any printing, writing, effigy, or pictorial representation.’’ Quinn v. Prudential Ins. Co., 
116 Iowa 522, 525; 90 N.W. 349 (1902); Link v. Hamlin, 270 Mo. 319; 193 S.W. 587 (1917); Wood- 
raff v. Woodruff, 72 N.Y.S. 39 (1901); jRosewater v. Hoffman, 24 Nebr. 222; 38 N.W. 857 (1888). 

12. 4 Taunt. 355; 128 Eng. Rep. 367 (1812). 

13. King v. Lake, Hardres 470 (1678); Odgers, Libel and Slander (6th ed. 1929 pp. 4). 

14. Note 10 supra. 

15. Note 10 supra. 
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read this letter to a few people in the room, and sent it to the plaintiff, who was the only 
person who ever read it—yet this oral publication was held a libel. The case of Adams 
v. Lawson!® goes still farther, holding that the defendant published a libel when he 
stated to others, not verbatim, the contents of a defamatory letter that was sealed and 
addressed to the plaintiff. 


Since the speech in the principal case was made from a written manuscript, and in 
view of the authority on that particular point, the ruling of the court on the type of 
defamation cannot be severely criticized. The radio presents a situation without a paral. 
lel, and the court must adopt one form or the other, separated as they are by an ancient 
distinction in the law of defamation. Perhaps the radio offers the opportunity of abolish. 
ing the distinction'’—a move urged by Lord Mansfield in 1812'* and reiterated by a 
leading author on defamation in 1904,!* and by Judge Cardozo in 1931.7° 

With one exception,?! there seems to be an accord in the affirmative on the question 
of whether or not the activities of the broadcasting company constitute a publication22 
This author feels that the exception is not well taken, either from the scientific point of 
view or the practical considerations of the point. 

To the factual situation presented by the principal case, there are, if we can concede 
that the activities of the broadcasting company constitute a publication, three possible 
theories of liability. One of these is the liability imposed upon telegraph companies.”* 

A telegraph company is liable for the transmission of a defamatory message only 
when the message is “libellous on its face”—“clearly libellous”’—‘libellous on its face and 
not reasonably susceptible to an innocent construction”—etc.24 Otherwise, the telegraph 
company enjoys a privilege to transmit, that can be destroyed only by proof of actual 
malice. The reasons for such a limited liability are:?5 that there is a legally imposed duty 
to transmit; a duty not to divulge the message or its contents; the very nature of the 
transmission, making the damage to defamed persons relatively slight; the difficulty of 


determining the libellous character of the message; and public policy demanding a speedy 
and efficient telegraph service. 


An examination of the reasons underlying this privilege enjoyed by the telegraph 
company shows the fallacy in the attempt?® to apply the privilege to the radio. It would 
be a rule without reason—an anomaly. The radio has no duty to transmit?’ and its mes- 


sage is certainly divulged to a huge audience,?* with correspondingly great damage to 
any person defamed thereby. 


16. Note 10 supra. 

17. Bower, ‘‘Actionable Defamation’’ (2nd ed. 1923) 286-290. There is no such distinction in 
Koman or Scotch law, nor in the Indian Penal Code. 

18. Thorley v. Lord Kerry, 4 Taunt. 355 at 364. 

19. Veeder, ‘‘History and Theory of Law or Defamation,’’ (1904) 4 Col. L.R. 33 at 54—would 
merge slander into libel. 

20. Ostrowe v. Lee, 256 N.Y. 36, 175 N.E. 505. 

21. 46 Har. L.R. 133. 

22. ‘‘It is not enough to say that the broadcaster merely opens the window and the orchestra 
does the rest. On the contrary, the acts of the broadcaster are found in the reactions of his instruments, 
constantly animated and controlled by himself, and those acts are quite as continuous and infinitely 
more complex than the playing of the selection by the members of the orchestra.’’ Thatcher, J., in 
Remick & Co. v. General Elec. Co., 16 F. (2d) 829 (S.D.N.Y. 1926). Stephen Davis, ‘‘The Law of 
Radio Communication,’’ (1927) at p. 162—‘‘In the usual radio transmission there are two parties, 
the speaker and the broadcaster. If the matter transmitted be defamatory, two must cooperate to create 
the harm. No other situation parallels it. The utterance of the speaker does not leave the studio until 
transmitted by the operations of the station owner. They must act in concert to complete the publica- 
tion.’’ Also, see Vold in 18 A.B.A.J. 793. 

23. Peterson v. W.U. Tel. Co., 72 Minn. 41; W.U. Tel. Co. v. Brown, 294 Fed. 167; Nye v. W.U. 
Tel. Co., 104 Fed. 628; C.C.D. Minn. (1900); Flynn v. Reinke, 199 Wis. 124; 225 N.W. 742 (1929); 
note in 78 U. of Pa. L.R. 252 (1929); 29 Mich. L.R. 339; 10 Kan. App. 580; 63 Pac. 658—privilege 
it not libellous on its face and reasonably susceptible of an innocent construction; 81 U. of Pa. L.R. 228; 
Smith, ‘‘Liability of a Telegraph Co. for Transmitting a Defamatory Message’’ (1920) 20 Col. L.R. 
30, 369. 

24. Note 22 supra. 

25. 29 Mich. L.R. 339; 81 U. of Pa. L.R. 228—‘‘The public utility character of telegraph com- 
panies and the great social interest in the prompt transmission of communications justifies this con- 
cession (qualified: privilege) ;’’ Smith, Liability of a Telegraph Co. for Transmitting a Defamatory 
Message (1920), 20 Col. L.R. 30; ‘‘The creation of a new privilege must rest upon the theory that 
the resulting public advantage outweighs any element of personal damage which may thereby be 
caused.’’ Toogood vy. Spyring, 1 Or. M. & R. 181, 183 (1834); London Assn. for Protection of Trade 
vy. Greenlands, Ltd., 2 A.C. 15, 22 (1916). 

26. 46 Har. L.R. 133. 

27. Note 5 supra. yiry |! companies can hardly be given a public utility status—54 A.B.A. 
Rep. 490, 491 (1929); 56 A.B.A. Rep. 98-100 (1931). 


28. According to the federal census of 1930, 18 million families—50 million people—owned radios. 
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Another theory of liability that has been advocated as the one that should be ap- 
plied to the instant case”® is the theory applied to newsvendors.®° 

This rule, as laid down in Street v. Johnson,*! is that the defendant is not liable if 
he can prove that he did not know that the paper contained a libel; that his ignorance 
was not due to negligence on his part; that he did not know or have reason to know that 
the paper was likely to contain a libel. Lord Esher, M.R., in Emmens v. Pottle,®* says: 
“| agree that the defendants are prima facie liable. They have handed to other people a 
newspaper in which there is a libel on the plaintiff. I am inclined to think that this called 
upon the defendant to show some circumstances which absolved them from liability, not 
by way of privilege, but facts which show that they did not publish a libel.” 

Again, the facts of the radio do not fit the same glove with the newsvendor. There 
is a great deal of difference between the broadcasting of a libel in so many words—which 
broadcast is made possible by a large pecuniary consideration paid by the sponsor of the 
broadcast to the broadcasting company—and the selling of a newspaper for 3 cents that 
may, in some hidden article, contain a libel on the plaintiff. From the mischief side, 
there is even a greater difference. The broadcast brings the defamatory matter to millions 
of listeners—the sale of a paper or a book may very easily bring that knowledge home to 
the vendee alone, and then only after a diligent search on his part. Further, even if we 
were to adopt this rule, can the broadcasting company be heard to say that they did not 
KNOW of the libel before they published, in view of the fact that the words are spoken 
in their presence, and pass by their employees who are constantly animating and con- 
trolling the instruments through which the sound must pass, BEFORE the words are 
sent out through the ether? 

The third theory of liability, and the one chosen by the Nebraska court as the proper 
one for this situation, is the one applied to the newspaper companies.** This is some- 
times called the “absolute liability” theory. In Peck v. Tribune Co.,°4 Mr. Justice Holmes 
said, “If the publication was libellous, the defendant took the risk. As was said by Lord 
Mansfield, “Whenever a man publishes, he publishes at his peril’.” In Taylor v. Hearst,*® 
(where the wrong person was designated by a mistake in initials) it was held—“Whether 
such publication was by design, or was the result of carelessness in setting the type, is a 
matter of no consequence so far as the question of actual damages is involved.” 

The reasons for this strict rule are fairly obvious when the facts are considered. Here, 
we have on the one hand a newspaper company—an agency that throughout the years has 
had a most profound effect on all political, social, and business interests—the creator of 
public sentiment. On the other hand, a private individual whose welfare and happiness, 
both present and future, depend primarily upon the continued enjoyment of the friendship 
and respect of his business associates and social companions. This newspaper company, 
with its far-reaching influence, is potentially capable of completely wrecking any private 
individual’s life. The law has seen fit to impose upon this potentially great tort-feasor a 
strict rule of liability, with the dual purpose of restraining libellous publications and giv- 
ing adequate redress for injuries that are sustained when a libel is published. 

When we note the uniformity of the rules of the many jurisdictions in this country 
and in England,** ample justification for this rule must be conclusively presumed. We 


29. 32 Col. L.R. 1255. 

30. John Lambs Case, 9 Co. Rep. at p. 60; Emmens vy. Pottle and Son, 16 Q.B.D. 354 (1885); 
R. v. Wiatt, 8 Mod. 123 (1722); Vizetelly v. Mudies Select Library, 2 Q.B. 170 (1900); Street v. 
Johnson, 80 Wis. 455 (1891). 

81. Note 29 supra. 

32. Note 29 supra. To the same effect is King v. Amphlit, 4 Barn. and C. 35; Odgers ‘‘Slander 
and Libel,’’ 160. 

33. Peck v. Tribune Col., 214 U.S. 185; 29 S. Ct. 554; 53 L. Ed. 960; 16 Ann. Cas. 1075; Taylor 
v. Hearst, 107 Cal. 262; 40 Pac. 392; Barnes v. Campbell, 59 N.H. 128; Morse v. Times-Republican 
Printing Co., 124 Iowa 707; Sweet v. Post Publishing Co., 216 Mass. 450; Jones v. Hulton & Co., in 
the Court of Appeals (1909), 2 K.B. 444; in the House of Lords (1910), A.C. 20; 79 L,J.K.B. 198; 
16 Ann. Cas. 166; Hebditch v. MacIlwain (1894) Law Reports, 2 Q.B.D. 54; Walker v. Bee«<News Pub. 
Oo., 240 N.W. 579 (Nebr. 1932); Washington Post Publ. Co. v. Kennedy, 55 App. D.O. 162; 3 Fed. 
(2d) 207; 41 A.L.R. 483; Switzer v. Anthony, 71 Colo. 291; 206 Pac. 391, 392; ‘‘The Law looks to 
the tendency and consequences of a publication, rather than the intention of the publisher.’’ Johnston, 
C.J., in Hatfield v. Gazette Printing Co., 103 Kan. 613; 175 Pac. 382; 3 A.L.R. 1276 (1918). 

34. Note 4 supra. 

85. Note 4 supra. 

36. Note 32 supra. 
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may also note that there is indeed a rarity of cases where a newspaper has been crushed, 
mangled, or even suffered irreparable loss by an application of this rule, though it js 
conceded that in many cases they suffer a liability without fault.*7 

When we contrast the situations of the radio and the newspaper, we can find an 
almost perfect parallel®* in all but one instance—that the radio does not have as long a 
time to supervise or proof-read its publications in order to detect a libel as the newspapers 
have. This one fact alone has caused a great deal of hesitation, on the part of legal com. 
mentators, toward giving approval to the application of the “newspaper rule” to radio,% 
That the radio is in just as powerful a position as the newspaper insofar as constituting 

a “dangerous instrumentality” is concerned, is conceded even by an opponent to the 
vl of liability as imposed on the broadcasting company by the Nebraska court.‘ 

One author views with horror the fact that in certain instances the application of 
the rule of Sorenson v. Wood may impose a liability without fault.“! In many instances 
that precise result is reached, and it is the practically desirable one when the equities of 
the situation demand it. Of this, Dean Pound says,** “There is a strong and growing 
tendency, where there is no blame on either side to ask, in view of the exigencies of social 
justice who can best bear the loss and hence to shift the loss by creating a liability where 
there is no fault.” Francis Bohlen, reporter for the American Law Institute Restatement 
of Torts, says, “The reviewer may here confess sympathy with the tendency of modern 
English law to recognize liability for harm done by activities which though so socially 
desirable that to engage in them cannot be called socially improper, none the less contain 
an irreducible danger to others which cannot be eliminated by any care which is prac- 
ticable.” 

The principal case seems to fit most aptly, and in every particular, the situation re- 
ferred to by these eminent legal scholars.‘ Such a solution of this problem seems to this 
author far more rational, just, and expedient, than to object to the principal case on such 
petty and age-worn bases as—“It cannot be libel since the publication complained of did 
not effect the sense of sight—and Blackstone said it should”—or to say that the fact that 
the broadcasting companies cannot proof-read their publication far outweighs the con- 
sideration that the irreparable harm done to private individuals by radio and newspaper 
are so alike. 

So, I feel that the case of Sorensen v. Wood was well decided. Further, I do not think 
that it should be necessary, in order to classify the defamation as libel, to inquire if there 
was a written manuscript. The damage done is precisely the same, whether the speech 
be written or delivered extemporaneously and the reason for the distinction, in such a 
situation, disappears.*4 

Mention may be made here as to who a person may have recourse to in the instance 
of our frequent chain broadcasts. It has been held that the originator of the broadcast 
derives no privilege based on common interest.“ An analogy that seems applicable to 
the situation is the law as laid down by Mr. Justice Cardozo in the case of McPherson 
v. Buick Co.“ — Date W. Maxwe t, Student, 1934-35, University of Kansas Law School. 





37. Note 32 supra. 

38. ‘‘The fundamental principles of the law involved in publication by a newspaper and by a radio 
station seem to be alike. There is no legal reason why one deal be favored over another, nor why 4 
broadcasting station should be granted special favors as against = who may be a victim of a libel- 
lous ee og ’—-Sorensen v. Wood et al., 243 N.W. 82 at p 

39. 4 Air L.R. 80; Davis, ‘‘The Law of Radio Oemmanioctions’’ (1927) 164, 169; note, 1 Radio 
L.J. 362; note, 2 Radio L.J. 708 

40. ‘‘If the absolute liability of newspapers is based 7. hg ‘dangerous instrumentality’ doctrine, 
it should apply with equal force to radio’’—32 Col. L.R. 1 

41. ‘‘To impose absolute liability under such Ah Rng js to penalize in the absence of blame- 
worthiness—not the usual om in the law of et ’'—-8. Davis, ‘‘The Law of Radio Communica- 
a. (1927) 167; 46 Har. L.R. 133; 4 Air L.R. 

. ‘*The wx of the Law,’’ (1914) 27 Har. LE ° 195 at 233. 

“ae Pig expediency operates to shift the burden upon the person (newspaper) who 
ou the risk of defamation in order to derive a profit therefrom, it should do so in the other 
(radio). . ."’—Vold, 2 Radio L.J. 673, 192ff. (1932). 

44. ‘‘On the mischief side, radio defamation certainly would o— to be more like libel than 
an Oy ‘*Law of the Air,’’ (1927) § 195; 99 Cent. L.J. 

‘*The mere fact that one party has contracted to supply the "aie with information does not 
a. om. @ common interest that communications made in reo of the contract will be therefore 
privileged.’’ Macintosh v. Dunn, (1908) A.C. 390; 77 LILO. 

46. 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916F, 696, Ann. & "19160, 440. 
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(Case Notes 


EVIDENCE—Proof of Mental Condition by Opinion of Handwriting Expert— 

In an action to set aside a will for lack of mental capacity it was shown that the 
testator had suffered a cerebral hemorrhage and was rational only a part of the time while 
in a hospital. On the question of whether, at the time of execution of a will, the testator pos- 
sessed sufficient mental capacity to make a will, testimony of an examiner of questioned 
documents was admitted on behalf of the plaintiffs. From his examination of signatures 
of the testator he was permitted to state that the testator was not in the same mental 
condition when he signed the will that he was in when the normal signatures were made; 
that the omission of “Mc” from the testator’s name indicated a mental lapse at that point; 
and that the freedom and grandeur with which the signature was written indicated ex- 
hilaration—a “grand and glorious feeling.” Apparently relying largely on this testimony 
the Kansas Supreme Court affirmed a ruling that the will was void and of no effect. 
Gibbons v. Redmond (1935), 142 Kan. 417, 49 Pac. (2d) 1035. 

Little support for such a rule can be found in the Kansas cases. In fact, the cases 
most nearly similar to the one here discussed would indicate that a different conclusion 
as to the admissibility of this evidence should have been reached. In Scott v. Thrall 
(1908), 77 Kan. 688, 95 Pac. 563, a handwriting expert was permitted to testify that the 
hand of the person writing the will in question was nervous and unsteady but was not 
permitted to testify that a person who wrote with a nervous hand was unable to make 
erasures such as those appearing in the will. The expert, in a question of physical ability, 
was not permitted to draw a conclusion as to such ability. In the present case, however, 
a conclusion as to mental capacity is permitted. It was held in Coblentz v. Putifer (1912), 
87 Kan. 719, 125 Pac. 30, 42 L.R.A. (N.S.) 248, that medical experts might express their 
opinion that a person was of unsound mind but could not give an opinion as to whether 
such person had sufficient mental capacity to make a deed; and Brown v. Brown (1915), 
96 Kan. 510, 152 Pac. 646, applied the same rule to a non-expert witness, testifying from 
personal acquaintance. We find the following language in the case of Ismert-Hincke 
Milling Co. v. Ismert Estate (1932), 135 Kan. 745, 13 Pac. (2d) 279, involving an at- 
tempted defense of mental incapacity in an action on a promissory note: “The court does 
not overlook the testimony of Martin Ismert, who said his father was not capable of 
knowing what he was signing. Martin was not present, and his opinion, expressed with- 
out knowledge of the facts at the time the condition was manifested, does not rise to the 
dignity of testimony sufficient to raise a conflict in the evidence.” 

From the review of these cases it appears that Kansas has not been disposed to admit 
opinion evidence that a person lacked sufficient mental capacity to sign an instrument. 
Yet, in the case now under consideration, a witness, who did not pretend to be a mental 
expert or a physician, was permitted to testify as to conclusions concerning mentality. 
He was permitted to go farther than a mere statement that the signature was abnormal 
and stated his opinion as to the man’s mental condition. If the court had limited the wit- 
ness to testimony that the signature was abnormal, the case would be reconcilable with 
Scott v. Thrall, supra. 

The Supreme Court of Kansas admits that there is no established rule of evidence 
authorizing admission of this testimony, and, in fact, that no reported case has decided 
this question. But the court justifies itself on the ground that to refuse for this reason 
to admit the testimony would be to prevent further development in the law. As a general 
principle this reasoning of the court is beyond dispute, for change must occur in the law 
if it is to be of value in a world bf constantly developing political, economic, and social 
needs. 

However, in this case another witness for the plaintiffs, a physician and expert in 
mental diseases, testified: “There are some extreme cases in which you can tell by one’s 
handwriting that something is abnormal . . . We haven't gotten to the place where we 
can diagnose human ailments by the handwriting in the medical profession. . . .” The 
Supreme Court disposes of this by saying, “Mr. Shearman discovered there were indica- 
tions, in writings, of normality and abnormality which were frequently available as the 
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basis of opinion. The fact that he made the discovery before the doctors did does nop 
detract from the result.” 

The courts of other states have usually been reluctant to admit new types of evidence, 
In Frye v. U.S., 293 Fed. 1013, 34 A.L.R. 145, noted in 29 Col. L. Rev. 429, 37 Har. L, 
Rev. 1138, 33 Yale L. J. 771, the results of a lie detector test were excluded, the court 
saying, “ . . while courts will go a long way in admitting expert testimony deduced from 
a well-recognized scientific principle or discovery, the thing from which the deduction 
is made must be sufficiently established to have gained general acceptance in the 
ticular field in which it belongs.” The Wisconsin court, ten years later, still excluded the 
results of such a test. State v. Bohner (1933), 210 Wisc. 651, 246 N.W. 314, 86 A.LR. 
611, noted also in 13 Bost. U. L. Rev. 321, 24 J. of Crim. L. 440, 18 Minn. L. Rev. 76, 
8 Wis. L. Rev. 283. In view of this general tendency the liberality of the Kansas court 
is rather surprising, especially since there appears to be more scientific basis for the lie 
detector than for the evidence submitted in the present Kansas case——Roy Jounson, 
second year, Kansas University Law School. 


CHARITABLE TRUSTS—lIndefiniteness and Uncertainty of the Beneficiaries— 

The testator, after making several gifts, bequeathed the remainder of her property 
to her executor to be held in trust and used “for the benefit of the needy poor in and 
around Abilene, Dickinson County, Kansas.” The court, construing the will upon 
tion of an heir, held that there was a valid charitable trust created. Hollenbeck v. Lyon, 
142 Kan. 352, 47 Pac. (2nd) 63 (1935). 

The courts apply liberal rules of construction in an effort to support charitable trusts 
which otherwise would be struck down by the rule against perpetuities which may in- 
clude one or more of the four subdivisions into which Professor Bogert divides the rule. 
These divisions are: (1) the rule against the remoteness of vesting of contingent interests, 
(2) the common law rule against restraints on alienation, (3) the statutory rule against 
suspension of the power of alienation, and (4) the rule against the postponing of the 
direct enjoyment. Bogert “Trusts and Trustees,” Vol. II, Sec. 341. This liberality is al- 
lowed in the case of a charitable trust because society has an interest and derives a peculiar 
benefit from this type of gift. These benefits are dispersed over a wide territory, accruing 
directly to the beneficiaries and indirectly to society in general. A charitable trust must 
tend to improve the mental, moral, or physical conditions of men or in some way in- 
crease the welfare and standards of society. Justice Gray best described a charity when 
he said, “It is a gift to be applied consistently with existing laws, for the benefit of an 
indefinite number of persons, either by bringing their minds or hearts under the influence 
of education or religion, by relieving their bodies from disease, suffering, or constraint, 
by assisting them to establish themselves in life, by erecting or maintaining public build- 
ings or works, or otherwise lessening the burdens of government.” Jackson v. Phillips 
et al., 14 Allen 539 (1867). 

It is generally recognized that gifts to be valid as charitable trusts must be indefinite 
and uncertain as to beneficiaries. This does not necessarily mean that the class must be 
unlimited in size, but rather that it is of sufficient size ultimately to benefit, either di- 
rectly or indirectly, an appreciable portion of society. Thus the gift may be limited to 
relatively few beneficiaries, but will be held valid if it tends to lighten burdens which 
would otherwise be placed upon society. Thus this relief may decrease taxation by re- 
lieving the public treasury from burdens otherwise placed upon it, and it may increase 
standards of society in general. Perry on Trusts, Sec. 732, adequately states the principle 
when he says, “Uncertainty as to individual beneficiaries is characteristic of a charitable 
trust. If the class from which the selection is to be made is limited so that the court can 
distribute or enforce the trust in case the trustee refuses to act, that is the most that can 
be expected.” There is some American authority which is collected in a note in 82 Uni- 
versity of Pa. Law Review 12 to the contrary in cases where the element of perpetuities 
is not involved. 

Gifts for the aid of the poor are universally recognized as a proper field of charitable 
trusts. Such a result is reached in nearly all cases which purport to create a trust for this 
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rpose without regard to their geographical limitation. A trust to aid the poor abroad 
was held valid in Klumpert v. Vrieland, 142 Iowa 434, 121 N.W. 34 (1909). Also, the 
scope of the territory from which the beneficiaries are to be drawn may be world wide 
as shown in Kenney Presbyterian Home v. State, 174 Wash. 19, 24 Pac. (2nd) 403 
(1933), gift “for home for infirm and aged people unable adequately to provide for 
themselves,” held valid; Palmer v. Oliver, 102 Ohio St. 271, 131 N.E. 362 (1921), “to 
needy and poor woman,” held valid; St. Louis Union Trust Co. v. Little et al, 320 Mo. 
1058, 10 S.W. (end) 47 (1928), “to be spent on welfare of poor homeless children”, valid; 
Darcy et al v. Kelly et al, 153 Mass. 433, 26 N.E. 1110 (1891), property in relief fund 
for aid of poor with preference to relatives, valid; and Thompson’s Ex’r v. Brown et al, 
116 Ky. 102, 75 S.W. 210 (1903), property to executor to be distributed by him “to poor 
in his discretion”, valid. 

Likewise, a gift to be used in relief of the poor is equally good as a charity when 
the territory from which the beneficiaries are to be chosen is limited with exactness. 
Treadwell v. Beebe, 107 Kan. 31, 190 Pac. 768 (1920), created a fund to buy food and 
fuel for needy and deserving persons who have been actual residents of a certain city for 
at least six months, and was held valid. Rishel v. McPherson County, 122 Kan. 741, 
253 Pac. 586 (1927), held a fund for use of poor tubercular persons of a certain county 
a public charity. A similar result was reached in In re Peterson’s Estate, 141 Wash. 619, 
252 Pac. 139 (1927), “poor of Spokane”, valid; Beidler et al v. Dehner et al, 178 lowa 
1338, 161 N.W. 32 (1917), poor of county of Luxumburg, valid; and Wood v. Paine 
et al, 667 ed. 807 (1895), poor at certain town, valid. But in Hughes Exr. v. Dailey et 
al, 49 Conn. 34 (1881), a gift to “the most deserving poor of the town of New Britain” 
was held invalid as it was too uncertain and no one was clothed with authority to desig- 
nate the beneficiaries. However, this holding is decidedly in the minority. 

The gift being equally good both when there is no mention of geographical limita- 
tion and when such limitation is definitely given, we come to the precise question which 
confronted the court in the principal case: does an attempted limitation which is not 
geometrically exact render the gift so indefinite and uncertain as to prevent its enforce- 
ment as a charitable trust? The petitioner contended that the words “in and around” 
rendered the trust invalid as it could not be determined from what territory the bene- 
ficiaries should be chosen. The Kansas court, however, answered the question in the nega- 
tive, placing this jurisdiction in line with the others which have passed on it. The Mas- 
sachusetts court held valid a gift for the benefit of “East Dennis and vicinity”, saying, 
“The trust is equally good when the limit is real although not geometrically exact.” 
Sears v. Chapman, 158 Mass. 400, 33 N.E. 604 (1893). In deciding ped of geo- 
graphical limitations the courts have treated the differences in the wording of the gifts 
as being merely differences of degree without material effect upon the validity of the 
intended trust. Hart et al v. Taylor et al, 301 Ill. 344, 133 N.E. 851 (1922); In re 
Creighton’s Estate, 60 Neb. 796, 84 N.W. 273 (1900). 

Not only has the Kansas court placed itself categorically within the great weight of 
American authority, but it has also added another milestone in its policy of liberality in 
the construction of gifts in order to carry out the intention of the donor unless to do so 
would be in defiance of the rule against perpetuities. 

In Troutman v. De Boissiere, 66 Kan. 1, 71 Pac. 286 (1903), the trust deed provided 
that certain property should be used “to provide a home for orphan children of deceased 
Odd Fellows of the state of Kansas.” The court, in a four-tothree decision, discussed at 
length what constitutes a public charity and came to the conclusion that the orphans of 
Odd Fellows did not constitute such a general class as would come within the bounds 
of charitable trusts, but was too artificial and too arbitrary a classification. It spoke of a 
charitable trust as being of such a character that it might be established by a government 
itself and supported by taxation, having as its purpose an object affecting the community 
in general and expressly defined a public charity as “a gift to the general public use— 
a gift for an object which the state itself ought to or lawfully might undertake and ac- 
complish with public resources.” 















252 The JourNAL 





But, in Washburn College v. O'Hara, 75 K. 700, 90 Pac. 234 (1907), the court al. 
lowed a gift to a sectarian college to be used for the benefit of young men seeking to 
enter the Christian Ministry. The Troutman v. De Boissiere case was distinguished on 
the fact that the gift there was limited to certain orphan children, while here it is for 
the benefit of anyone making application. The court then went ahead to modify the 
previous ruling to a certain extent when it laid down the above definition. It did not in. 
tend that every public charity must be such as the state may lawfully maintain by taxa- 
tion, but merely that if it were such as could be supported by public funds, then the gift 
was charitable. The real and only problem decided was that the orphans of Odd Fellows 
created such an artificial and arbitrary class that the gift could not be regarded as a 
public charity. 

The Kansas court has allowed a gift where the territory from which the beneficiaries 
were to be drawn was limited to a municipality, Treadwell v. Beebe, supra; and where 
the territory was limited to a county, Rishel v. McPherson County, supra. In the latter 
case the court said that under the state constitution, Article 7, Sec. 1 and 4, the county 
is the basic unit for caring for the poor and infirm citizens. Now the principal case holds 
that the limitations need not correspond to a governmental subdivision; but so long as 
it can be determined what the donor intends, the gift will be allowed. It is in the trustee’s 
discretion, subject to the rules of reasonableness, to determine who shall be beneficiaries, 
the same as he does in any other ministerial acts. 

So, to summarize the law of Kansas, we can say that: (1) the beneficiaries under 
a charitable trust must be indefinite and uncertain; (2) it is immaterial whether the ter- 
ritory, from which the cestuis are to be drawn, is geographically outlined or not. The 
settlor may, on the one hand, designate some governmental subdivision or other geo- 
metrical exact section, or on the other hand, he may leave the locality, in which the poor 
are to be benefited, entirely uncertain. In the latter case there can be no objection if the 
court can determine what the ‘donor intended. And (3) the class designated as cestuis 
must not be too artificial or too arbitrary, but must be a natural classification —Raymonp 
Carr, Third Year, University of Kansas Law School. 


ADMISSIBILITY OF EVIDENCE OF PRIOR ACTS OF NEGLIGENCE—Including 

General Reputation for Care— 

The truck of the defendant collided with another automobile and threw it against 
the plaintiff's filling station, causing considerable damage to the building. There were 
eye-witnesses to the accident. At the trial, which was to the court without a jury, a wit- 
ness who lived near the intersection testified for the plaintiff that he had seen the de- 
fendant’s truck pass his residence many times, and that it usually crossed the intersec- 
tion at a certain speed. However, the witness did not see the truck passing on the eve- 
ning of the collision. On appeal by the defendant the admission of this testimony was 
assigned as error. HELD, the rule that evidence of acts of negligence by the defendant 
on other occasions than the one in question is inadmissible. As there were eye-witnesses 
to the collision and direct proof of the speed at which the truck was travelling, the ex- 
ceptions to the rule relating to cases where there are no eye-witnesses to the occurence or 
the absence of direct proof on the question do not apply. The judgment for the plaintiff 
was affirmed, however, on the ground that though the testimony described above was 
improperly admitted there was no prejudicial error to justify a reversal. (Theno v. Cuth- 
bertson et al, 140 Kansas 233, 36 Pacific (2nd) 79.) 

The rule adhered to in this case has been followed consistently by the Kansas Su- 
preme Court since its first decision on the point.! The original case was an action by the 
administrator of a deceased trainman, suing on the ground that the railway company’s 
negligence in failing to provide a handhold on a freight car was the proximate cause 
of the deceased’s death. There were eye-witnesses to the accident. The defendant raised 
the issue of the deceased’s due care, and on this issue the court rules that witnesses’ opin- 
ions as to whether the deceased was generally a careful and skillful man were incom- 
petent. The ground for the exclusion of such testimony was that the determination of 


1. Southern Kansas Railway Co. v. Robbins, 43 Kan. 145, 23 Pac. 113. 
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whether the deceased was exercising due care does not depend on the care that he exer- 
cised at other times, or whether he was usually careful in the performance of his duties, 
but depends on his conduct at the time of the accident.” 

The rule declared in the Robbins case that evidence of general reputation for care is 
not admissible was followed in another action by a deceased railway engineer’s widow 
against the receiver of the company,’ the action being based on the company’s alleged 
negligence in not repairing a defective track. The court said that evidence of the charac- 
ter of the deceased for care and prudence is not competent, as the matter of negligence 
js to be determined by the character of the specific act or omission and not by the general 
reputation for care that the person may have.‘ 

Without citing any decisions to support its ruling, the court held, in an action for 
the negligent injury of a traveler at a railway crossing,® that evidence of the deceased's 
care and watchfulness in going over this crossing on other occasions was competent. The 
only eye-witnesses to the accident were the engineer and fireman of the train which struck 
the deceased. The plaintiff introduced testimony that on previous occasions, and when 
accompanied by his son, the deceased required his son to get out of the buggy and look 
up and down the track to see if trains were approaching, and that he knew of and dp- 
preciated the danger of attempting to pass over the crossing without taking similar pre- 
cautions when alone, as he was when the accident occurred. The court approved of this 
evidence,® and in the syllabus, Mr. Justice Johnston, who wrote the opinion, states that 
the fact that the deceased was a careful and sober man, and had previously used due 
care in passing over the same crossing, rebuts any inference of his negligence which might 
arise from the fact that he was on the crossing when a train was approaching.” 

Without deciding whether it was competent or not in the particular case, the admis- 
sion of evidence of the deceased’s general habit in using a railway crossing was held to 
be at least not reversible error in another action arising from a crossing accident.’ The 
only eye-witness had but a momentary glimpse of the deceased’s carriage at the crossing, 
and no one observed the deceased’s conduct preceding the moment that the accident oc- 
curred. The rule that the exercise of care by the deceased under prior similar ctrcum- 
stances may be shown by his habit, when there are no eye-witnesses to the particular oc- 
currence, was thus approved. 

In a suit by the parents of a girl killed in a crossing accident while riding in a buggy 
driven by another member of the party,® evidence was introduced by the plaintiff that 
the deceased always looked for approaching trains at this crossing. The defendant main- 
tained that the deceased was negligent in not watching for trains on this occasion, and 
objected to the admission of the evidence of the deceased’s habit on other occasions on 
the ground that the other members of the party had testified as to the deceased’s actions 
at the time of the accident. The court overruled this objection, saying that the deeeased’s 
habit served as a basis for inferring whether she looked and listened for a train at this 
particular time, and was admissible.!° 

In an action arising from an automobile accident, the defendant testified as to his 
habitually careful driving.!? On cross-examination he was asked as to certain accidents 
in which he had been involved and also about occasions when he had been arrested for 
careless driving. The defendant assigned as error the refusal of the trial court to exclude 
this cross-examination. The Supreme Court overruled the objection, saying that as the 
defendant had testified as to his careful driving this line of cross-examination was not 
erroneous, though the court repeated the established rule that on the issue as to a defend- 
ant’s negligence on a certain occasion, it is not proper to admit evidence of acts of negli- 
gence on his part at other times—Wzi tim Tinker, Jr., ’37, Washburn College School 
of Law. 


2. Ibid., page 148. 
3. Erb v. Propitz, 59 Kansas 264, 52 Pacific 871. 

4. Ibid., page 268. 

5. Missouri Pacific Ry. Co. v. Moffatt, 60 Kansas 113, 55 Pac. 837. 

6. Ibid., page 117. 

7. Ibid., syllabus 3, pose 113. 

8. Fike v. A.T. & 8.F. Ry. Co., 90 Kansas 409, 133 Pacific 871. 

9. Angell v. C.R.L& P. Ry. Co., 97 Kansas 688, 156 Pacific 763. 

10. Ibid., page 692. 11. Barshfield v. Vucklich, 108 Kansas 761, 197 Pacific 205. 
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Among Ourselves 


Frank Clampitt of Independence, Kan- 
sas, has accepted a position with the legal 
staff of the Sinclair Refining Company in 
New York City. During the five years in 
which he was engaged in the general prac- 
tice in that city he served four terms as 
secretary of the Montgomery County Bar 
Association and was the chairman of the 
county Young Republican Club and secre- 
tary of the Third District Lincoln Day 
Club. 

* . * 

Judge W. R. Hazen, president of the 
Shawnee Bar Association, has been ill at 
his home, but is now recovered. 

« * -_ 

Chester Stevens and W. D. Kimble have 
entered into a partnership for the general 
practice of law at Independence under the 
firm name of Stevens and Kimble. 

* * * 

W. T. Smyth who has been practicing 
law in Wallace County for three years has 
moved from Sharon Springs to Great Bend 


where he formerly lived. 
o * * 


Harry W. Colmery has been in the East 
talking to prospective Pennsylvania dele- 
gates on behalf of Governor Landon’s can- 
didacy for President of the United States. 

* s * 


Clement Hall, city attorney of Coffey- 
ville, Kansas, was on the 28th of Novem- 
ber, 1935, united in marriage with Miss 
Melba Mercedes Olson of Lindsborg, Kan. 

e e * 

The new officers of the Wyandotte Coun- 
ty Bar Association elected at a recent meet- 
ing are: John E. Blake, president; Louis R. 
Gates, vice-president; Errett P. Scrivner, 
secretary, and Donald H. Corson, treasurer. 
Russell L. Stephens was the retiring presi- 
dent. 

* * a 

The annual meeting of the Shawnee 
County Bar Association will take place on 
February 18, and the exercises will last the 
entire day. All visiting members of the 
Bar are cordially invited to attend the pro- 
ceedings and the banquet. 

* * * 

Duncan Kimble, a former assistant at- 

torney general of Kansas, has returned to 


Independence, Kansas, his home town to 
engage in the practice of law. Mr. Kimble 
was formerly a partner of Roland Boyn- 
ton in Topeka. 

s * o 

Judge John C. Pollock of the United 
States District Court, returned early in 
January from a several weeks’ stay in the 
Rio Grande Valley. 

* oa . 

Judge Wm. H. McCamish, judge of the 
District Court of Wyandotte County, has 
recently had a life portrait of himself paint- 
ed and it now hangs in the judicial cham- 
bers at the court house. The portrait was 
done by J. W. Vale, a resident of Pennsyl- 
vania, who enjoys a high reputation as a 
judicial portrait painter in the East, having 
painted some 300 or 400 judges. 

Mr. Vale contemplates establishing his 
residence in Kansas to be near his four sons, 
provided he can find sufficient demand in 
his field of work. A movement is under 
way in Wyandotte County to have the por- 
traits painted of the rest of the judges of 
the District Court and to have paintings 
made of all past deceased jurists, to be 
placed in the halls at the courthouse. 

7 * * 

Ralph T. O’Neil and W. C. Ralston re- 
cently presented the state’s case against Dr. 
Brinkley before the Tenth Circuit Court of 
Appeals at Oklahoma City, being opposed 
by James E. Smith of the firm of Smith, 
Hatcher & McFarland. 

* * * 

Death has taken a heavy toll among the 
members of the Shawnee County Bar in 
the last few months. The list of the recent 
dead includes the following: 

October 2, 1935, Guy L. Hursh 

October 18, 1935, Judge Wm. R. Smith 

November 19, 1935, Col. Clad Hamilton 

November 24, 1935, William Wallace 

November 26, 1935, Bennett R. Wheeler 

At least three of these members were 
known to nearly all of the bar of the state. 
Judge William R. Smith had served for 
many years upon the State Supreme Court 
before he retired to become General Solici- 
tor of this state for the Santa Fe Railway 
Company. Col. Clad Hamilton was a hero 
of the 20th Kansas under Gen. Fred Fun- 
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ston and Col. Wilder S. Metcalf, and a 
veteran of the World War in action in 
France. Bennett R. Wheeler, who had prac- 
ticed law for more than fifty years in To- 
ka, was the head of the well known firm 
of Wheeler, Brewster & Hunt. 
-_ oe * 


The Montgomery County Bar Associa- 
tion held its regular annual meeting and 
banquet on the 6th of January, 1936, at 
Independence. The newly elected officers 
are: Jay W. Scovel, of Independence, pres- 
ident; Carl Ziegler, Coffeyville, vice-presi- 
dent; Jake Leiberman, Caney, secretary; 
and Harold Medill, Independence, treasur- 
er. The 29th annual banquet of the associ- 
ation was held at the Hotel Booth. Harold 
McGugin, retiring president, acted as toast- 
master. The speakers of the evening were 
Hon. Albert Faulconer, Arkansas City, and 
Hon. T. Austin Gavin, Tulsa. 


Kansas City, Kansas, and Wyandotte 
County are looking forward to the erection 
during this year of a new Federal Building. 
The need for a larger and more modern 
structure has long been felt and the civic 
movement instituted by the Wyandotte 
County Bar Association has brought about 
promises from the Federal Government for 
a new building adequate to the needs of the 
largest city in Kansas. Members of the Wy- 
andotte County Bar Association serving on 
the committee are: Judge E. L. Fischer, 
Thomas M. VanCleave, Fred Robertson, 
P. W. Croker, James M. Meek and Clar- 
ence Mott. 

so * * 

The Southwestern Kansas Bar Associa- 
tion held its annual meeting at Dodge City, 
December 28, 1935. W. H. Russell, the 
president, presided. Justice Hugo T. We- 
dell delivered the principal address. One of 
the interesting features was a report of the 
meeting of the American Bar Association 
held at Los Angeles, in July, by Carl Van 
Riper of the Dodge City bar. Memorial ad- 
dresses were delivered culogizing E. R. 
Thorp, of Lakin, Arthur Scates of Dodge 
City, and D. R. Beckstrom, of Tribune, 
all of whom had died during the year. 

H. W. Stubbs, of Ulysses, was elected 
president; R. D. Armstrong of Scott City, 
vice-president; John Swader of St. John, 
secretary-treasurer. 
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There is being instituted by Paul E. Bush, 
Clerk of the District Court of Wyandotte 
County, a flat-filing system, which has been 
received with acclaim by the bar of that 
county. 

The system will facilitate the keeping of 
a more compact and permanent record. It is 
similar to the present system being used by 
the federal courts. 

. * » 


Clyde A. Raleigh of the firm of Tincher, 
Raleigh & Cushenbery, was married Octo- 
ber 31, 1935, to Miss Mildred Brask of 
Tonkawa, Oklahoma. 


Judge Loren T. Peters of the 33rd Dis- 
trict, Ness City, has been on the sick list 
and unable to attend to his court work for 
six weeks or more. 

* * * 

Arthur J. Stanley, county attorney of Wy- 
andotte County, is making a fine record 
in that office. In the recent Safety Cam- 
paign carried on in the county against 
reckless motorists, his statement that pedes- 
trians were often times as much to blame 
as the motorists, has met with popular ap- 
proval in that it called the attention of the 
public to the fact that safety precautions 
should be taken by those on foot as well 


as those motoring. 
* * * 


Hon. John W. Davis, formerly of Greens- 
burg, now of Hugoton, is ill at his coun- 


try home near Meade, Kansas. 
* * - 


Mr. Paul Kitch of Wichita and Miss 
Josephine Pridmore of Glencoe, Illinois, 
were married on January 25, 1936. Mr. 
Kitch is associated in the practice of law 
with the firm of Brooks & Brooks, Wichita. 

* * 7 


President Stubbs, of the Southwest Kan- 
sas Bar Association, has appointed a com- 
mittee to co-operate with Chairman Co- 
hen’s committee on “Publicity and Co-op- 
eration with the Press,” appointed by Pres- 
ident Faulconer of the state association. 

* * 7 

E. A. Schwartzkopf of the LaCrosse bar, 
entertained the members of the local bar 
at dinner at his home on January 21. 

+ . o 

Among others mentioned as candidates 

for the Republican nomination for the 
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state senate from the 36th District, are 
W. H. Vernon of Larned, and E. A. 
Schwartzkopf of LaCrosse, and W. E. 
Broadie of Kinsley. 


Among the unique actions filed recently 
in Wyandotte County, was a divorce pro- 
ceeding in which the plaintiff, the husband, 
alleged that he had emigrated from Hun- 
gary and that his wife had promised to 
join him in the United States as soon as 
he was able to support her. After finding 
work he alleges he had sent for his wife 
but she had refused to come to the United 
States and he therefore sought a divorce 
on the ground of abandonment for more 
than one year. A copy of the divorce peti- 
tion was mailed to the defendant in Hun- 
gary and an answer was filed in Magyr, 
which is a dialect of the Hungarian lang- 
uage. To date no one has been found who 
can translate the answer and the plaintiff 
and his attorney, Frank H. Thompson, are 
at a loss to know what defense has been 
presented to the allegations of the petition. 

Other novel cases were four suits filed 
against the Wyandotte County Poor Relief 
Administrator seeking damages of $2,600 
and upwards in each, in which the plain- 
tiffs allege that their work cards had been 
discontinued and as a result they were un- 
able to sustain themselves, were deprived 
of the necessities of life, were forced to re- 
main in a dirty condition and had insuffi- 
cient food to eat. Demurrers to the peti- 
tion were sustained in all four cases. 

. * * 


Mr. Robert A. Schermerhorn, who grad- 
uated from Washburn in 1935, has opened 
an office in Junction City. 

* * * 

A memorial service was held at Olathe 
on January 14 for H. L. Burgess, S. T. 
Seaton and Judson S. West. These services 
were conducted by the Johnson County Bar 
Association under the direction of John L. 
Kirkpatrick as president and Clayton 
Brenner as secretary. The addresses and 
resolutions were well prepared and the pro- 
gram was very effective and impressive. 

One unusual feature was that the pro- 
gram was put on during a recess of the 
court in the course of the trial of a damage 
suit. The jury was left in the jury box 
throughout the entire program. 
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F. C. Price of Ashland, who has been in 
the hospital for about two years, is able to 
be out and about again and is at present 
in Wichita visiting his daughter, Mrs, 
Frank Carson. 

. eo e 

Mr. Robert Call, who graduated from 
K.U. in 1934, has moved to Wamego where 
he will be associated in the practice of law 


with Mr. D. C. Hill. 
* 


James Meek is head of the Wyandotte 
County Democratic 
. 


Central Committee. 
* * 

O. Q. Claflin, Jr., has just been re-ap 
pointed United States Commissioner in 
Kansas City, Kan., by Judge John C. Pol- 
lock of the Federal Court and begins serv- 
ing his 24th year in that office. 

* o * 

Edward Boddington of the firm of Rob- 
ertson, Boddington & Emerson, in Kansas 
City, Kansas, is just completing a year as 
Potentate of Abdallah Shrine. 


The judges of the southwest districts 
held their regular monthly meeting at 
Dodge City on January 25. Judges Evans, 
Rindom, Beal and Miller were present. 
Judge Peters was absent on account of ill- 
ness. These five districts meet monthly on 
the fourth Saturday of each month. 

* * ° 

Mr. David Rankin, a K.U. graduate, 
who has been located at Wichita, has open- 
ed an office in Junction City. 

* * * 

L. M. Rich of Coldwater, Kansas, died 
on November 11, 1935. Mr. Rich for some 
twenty or more years following his admis- 
sion to the bar in Comanche County on 
July 9, 1894, practiced law at Coldwater 
with his brother, Dick H. Rich, but in re- 
cent years had not been actively engaged 
in the practice. 

* * * 

At the Southwest Kansas Bar mecting 
at Dodge City on December 28, 1935, the 
response to the address of welcome was by 
judicial districts. Max D. Hall, the junior 
member of the Comanche County Bar, re- 
sponded for the 31st Judicial District. 

* * a 


On December 23, 1935, a banquet was 
given in honor of Judge James H. Wen- 
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dorff, at Leavenworth, commemorating his 
asth anniversary of continuous service as 
Judge of the First Judicial District of Kan- 
sas. The banquet was sponsored by the 
members of the Leavenworth County Bar. 

The judges of the Federal Court of Kan- 
sas, the judges of the State Supreme Court, 
and the District Judges of the immediate 
locality with whom Judge Wendorff comes 
in closest contact were invited as guests 
of the local bar. In addition, two of the 
oldest members of the bar, who are not 
practicing, Mr. C. F. W. Dassler, who is 
now living at Webster Grove, Mo., and 
Mr. S. J. McNaughton of Tonganoxie, were 
extended a special invitation. Mr. John 
Wendorff, a brother of Judge Wendorff 
and a practicing attorney of the Kansas 
City, Mo., bar, and Oscar Raines, formerly 
Judge of the 36th Judicial District, were 
also invited. 

Judge Wendorff went on the bench on 
the 23rd of December, 1910, and has served 
continuously as judge of the court during 
that time. 

Not all of the guests invited were able 
to attend. Judge George T. McDermott 
represented the Federal Bench, Judges 
Walter Thiele and Hugo T. Wedell repre- 
sented the Supreme Court of Kansas. Judge 
Day of the Second District, Judge Kline of 
the Third District, Judge Morris of the 
36th District, and Judges E. L. Fischer, 
Clyde C. Glandon, W. H. McCamish and 
C. A. Miller of the 29th District, also at- 
tended the banquet to honor Judge Wen- 
dorff. Lee Bond of the Leavenworth County 
Bar, acted as toastmaster. 

ao * * 


Elmer Columbia of Parsons was elected 
president of the Labette County Bar Asso- 
ciation at a meeting held in the district 
court room on January 25, 1936, to succeed 
W. W. Brown. 

Other officers elected were Glenn Jones, 
Parsons, vice-president, and John Markham, 
Oswego, Assistant County Attorney, secre- 
tary. 

New committees are: Executive, Colum- 
bia, Judge L. E. Goodrich, Payne H. Rat- 
ner and Earl Bohannon; Membership — 
Stuart McAlister, Glenn Jones and A. L. 
Foster. 

The association accepted Payne Ratner’s 
invitation to hold its next meeting at his 
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home at the east edge of Parsons. Miss 
Louise Mattox, feminine member of the 
Labette bar, will give a talk then on her 
impressions of the male members of the 


bar. 


* * . 

C. L. Hoover, who graduated from K. 
U. Law School in January, 1935, has opened 
an office in Junction City. He was recently 
married to Miss Martha Koken of Car- 
thage, Mo. 


. * 7 

Patrick W. Croker, who is a United 
States Commissioner under appointment 
from Judge Richard J. Hopkins, has re- 
cently been named attorney for the Kaw 
Valley Drainage District. 

* * 7 

Judge W. P. Campbell of Wichita has 
been in the Southwestern Osteopathic Hos- 
pital at Wichita for several weeks with a 
broken hip. He is slowly improving and 
able to receive visitors. 

* * - 

George Siefkin of Wichita and Albert 
Faulconer of Arkansas City have been ap- 
pointed members of the Reception Commit- 
tee for the Annual Meeting of the Ameri- 
can Bar Association to be held in Boston, 
Massachusetts, the week of August 24. The 
Reception Committee is made up of two 
men from each state. 

. 7 * 

Willard Brooks, widely known attorney 
and a member of the firm of Brooks & 
Brooks of Wichita, Kan., was critically in- 
jured on January 14 while en route to Ok- 
lahoma City with a client for the trial of 
a lawsuit, when his car collided with a 
transport truck three miles east of Edmond, 
Okla. Mr. Brooks was taken to a hospital 
in Oklahoma City and hope was held out 
for his recovery until pneumonia set in and 
he passed away on January 24, 1936. 

* . * 


Both Harry W. Colmery and Frank H. 
McFarland of the Topeka Bar, are being 
discussed as possible candidates for the 


governorship. 
* * * 


Wendell B. Garlinghouse, Judge of the 
City Court of Topeka, has joined former 
District Judge Oscar Raines and Ralph F. 
Glenn in the practice of the law, under the 
firm name of Raines, Glenn & Garling- 
house. 
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In order to secure the complete coopera- 
tion of the lawyers of the state in the mat- 
ter of unauthorized practice, J. Howard 
Wilcox of Anthony has suggested that the 
State Bar Association employ a member of 
the bar whose duties shall be to investigate 
and prosecute all unauthorized acts and 
practices by laymen, and that the fund for 
paying the salary be raised by assessing each 
member of the bar $1.00 in addition to his 
regular dues. He says that there being ap- 
proximately 1,800 members of the bar in 
the state, it would seem to him that we 
could give him a salary sufficient to justify 
his efforts and let the local bar associations 
take care of traveling expenses and securi- 
ty for court costs when the investigator is 
called into their community. This sugges- 
tion is worthy of careful consideration. 

* * s 

F. N. “Rusty” Cossman, junior member 
of the firm of Price & Cossman, was recent- 
ly elected Seventh District Commander of 


the American Legion. 
* 


The ned of Means Law School 
has just placed Federal Procedure in its 
curricula as a regular course. 

= * * 

It has been called to the Journal’s atten- 
tion that in the roll of attorneys admitted 
to practice before the Supreme Court pub- 
lished in Volume 140 of the Kansas Re- 
ports, that the names of two of the best 
known lawyers in the State of Kansas do 
not appear upon the roll. 

Certainly, no roll is complete without 
the name of F. Dumont Smith, former 
president of the State Bar Association, one 
of the best known lawyers in the state, one 
of the most active members of the Ameri- 
can Bar Association, and a man whose in- 
fluence was felt in all constitutional ques- 
tions. 

Likewise, Judge Houston Whiteside, who 
went to Hutchinson, Kansas, about the time 
the first railroad went into the town, who 
established the first newspaper, and who 
practiced law from 1872 to 1908 when he 
retired. He was attorney for the Santa Fe 
railroad and probably one of the leading 
practitioners in that section of the state. 
Judge Whiteside is still active in every way, 
although he is now, we believe, close to 
ninety years of age. 

There must be a mistake somewhere, and 
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we wonder whether other localities have 
noticed similar errors. 
e J _ 


Judge J. G. Somers of the District Court 
was asked to be a candidate for his third 
term as Judge, and at a recent bar luncheon 
of the Reno County Bar Association, was 
presented a petition making this request, 
signed by practically every active member 
of the Reno County bar. 


Shortly after the State Bar Association 
Convention in May, 1934, a suggestion was 
made that the wives of the Wichita lawyers 
would be in a better position to entertain 
the wives of the visiting lawyers at state 
bar conventions at such times as they came 
to Wichita if they had some sort of a con- 
tinuing organization. The outgrowth of 
this suggestion was the organization in 
January, 1935, of the Wichita Association 
of Attorneys’ Wives. Mrs. Richard E. Bird, 
wife of a former congressman, was the first 
president, and during her administration 
the organization attained a membership of 
approximately 160. 

Each month the organization has met in 
some sort of social affair. Outstanding 
among these have been the musical tea at 
the home of Mrs. Earle W. Evans and the 
bridge tea at the home of Mrs. W. E. Stan- 
ley. Also during the year there have been 
three evening affairs at which husbands of 
the members have been entertained. In June 
there was a garden party in the beautiful 
gardens of Mr. and Mrs. Havard Hudson; 
in September a steak fry at the country 
estate of Mr. and Mrs. Roger Almond; and 
in December a dinner dance at the Crest- 
view Country Club. 

We understand that the Association is 
looking forward with much pleasure to the 
coming bar meeting in May and feel con- 
fident that they can make the stay of all 
the visiting lawyers’ wives most enjoyable. 

Officers for the year 1936 are: president, 
Mrs. Ben Hegler; first vice-president, Mrs. 
Hal Black; second vice-president, Mrs. C. 
A. McCorkle; recording secretary, Mrs. 
Clifford Pugh; corresponding secretary, 
Mrs. James Klepper; treasurer, Mrs. Har- 
old Malone. 

Chairmen of committees: Social, Mrs. I. 
H. Stearns; Program, Mrs. George Powers; 
Membership, Mrs. Martin Shearer; Tele- 
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e, Mrs. Eli Eubanks; Publicity, Mrs. 
Arnold C. Todd. 

If this organization does half as good a 
job in entertaining the visiting ladies as 
they have their own husbands during the 
past year, we know that all who come to 


the state bar meeting will not soon forget it. 
o o * 


WARNING! 


A fraud is being practiced upon the law- 
yers in Kansas, and it has already cost 
many of them a considerable amount of 
money. We hope that this notice will serve 
to give sufficient facts as to the methods 
used to the lawyers of the state to afford 
them protection in the future. The methods 
employed are as follows: 

The man first telephones the lawyer and 
pretends that he is some other lawyer, 
generally one of considerable importance in 
the state. The voice over the telephone ad- 
vises that he has advised a client to con- 
sult with them with reference to some form 
of litigation—one of the last ones was a 
mortgage on cattle which was to be col- 
lected. The voice over the telephone further 
advises that he wants the attorney to give 
good service when this man appears, and 
that the man is perfectly all right in every 
way. 

tn about two or three hours a man pre- 
sents himself at the office of the sucker 
lawyer. He generally has a first-class A-1 
lawsuit involving a substantial sum of 
money. He then leaves, having given a 
check for a cost deposit and also having 
had the attorney cash a check in order to 
give him expense money to get back home. 
The checks, of course, are always returned 
to the lawyer marked “no funds” and he 
holds the sack. He never again hears from 
this “ringer” and when he consults with 
the prominent lawyer whose name has been 
originally used over the telephone, he finds, 
much to his chagrin, that he knows noth- 
ing whatever about the transaction. 

This is being practiced with considerable 
regularity throughout the state, and we 
would advise any lawyers who do not def- 
initely know who they are talking to over 
the telephone to check back with the long 
distance operator and ascertain whether 
such calls are genuine or not. 
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Through the kindness of Mr. Earl E. 
Clark, clerk of the Supreme Court, the 
University of Kansas Law School has been 
furnished with complete briefs and abstracts 
of records of all Kansas cases decided since 
January 1, 1934, and henceforth such briefs 
and abstracts will be furnished to this 
school as to all future cases. 

od * . 

Professor P. W. Viesselman of Lawrence 
has just received the announcement of the 
publication of his revision of Abbott's Civil 
Jury Trials. This book originally was pub- 
lished by Judge Austin Abbott, of New 
York, in 1889, as part of a series of books 
on legal procedure. The original book has 
been revised on four previous occasions. 
Professor Viesselman’s revision brings the 
book up to date, expanding it considerably 
and including a number of new topics. 

* o . 

The regular Annual Meeting of the 
Wichita Bar Association was held at the 
Allis Hotel on February 1. Judges Walter 
G. Thiele and Huyo T. Wedell were guests 
and made brief talks. 

The principal speaker was Mr. Boyle G. 
Clark, chairman of Bar Committees repre- 
senting the Supreme Court of the State of 
Missouri engaged in disciplinary matters, 
illegal practice of the law, law lists, and 
all other features that are being given a 
great deal of attention by the Supreme 
Court of Missouri. His address was inter- 
esting and other states are watching with 
a great deal of interest the results of the 
experiment taking place in Missouri. 

Harry W. Hart was elected president of 
the association for the coming year. A. V. 
Roberts and Victor Rogers were elected 
new members of the Board of Governors. 

* . * 

Professor W. J. Brockelbank, one of the 
new law professors at the University of 
Kansas Law School, gave a very interesting 
lecture to the joint meeting of the Business 
and Professional Women’s Club, and the 
Association of University Women, at 
Hutchinson, Kansas, on January 10. His 
subject was “The Social Position of Women 
in France.” He is eminently qualified to 
speak on the subject as he has recently lived 
six years in that country. 
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“In cases tried by jury, the general verdict should be abolished, and the jury should be required to 
find the facts, under instructions limited to aiding the jury in dealing with evidence. . . Application of the 
law to facts is a judicial and not a jury function, and that prolific source of procedural error, the essay 
on law called instructions to the jury, should be eliminated.” 

You have guessed it. Chief Justice Hon. Rousseau A. Burch made these observations in State vs, 
Moore, 125 Kansas 334 (336—last paragraph). This chat is inspired by a round-table discussion of the 
bar association of the 35th district as reported by A. K. Stavely of Lyndon. 

There has been a growing demand for more enlightenment on this subject. The demand has been 
quiet but none the less insistent. Many Kansas attorneys and judges feel that this is one of the reforms 
most needed in Kansas procedure. Most of those who insist the jury should go are willing to com- 
promise on such a revision of the jury’s work. There is also a feeling, not very openly expressed, that 
the Supreme Court, in damage cases which just now occupy most of the time of district courts, is prone 
to give careful attention to answers of special questions and the evidence bearing on them in determining 
whether or not verdicts should be approved. Or put in other words, the Court is tempted to be a decider 
of facts. What is being said covertly may just as well be brought out into the open. 

One result is that attorneys are straining every effort to get juries to answer questions in accord 
with Supreme Court rulings. No longer than yesterday, December 23, an attorney in a suit in which 
heavy damages were sought had to be reproved for saying “You must answer this question this way if 
you decide for us as our verdict depends on the answer.” If an attorney may tell a jury that to sustain a 
verdict a question must be answered just so, then of what value are the answers? Human nature being 
what it is, the answer will likely follow the verdict. 

Mr. Stavely suggested the topic, so we will listen to him first: “Many jurors will not understand 
their duty and will not grasp the questions to be answered nor the evidence bearing on these points 
unless apprised of the same in advance. Judge and attorneys should settle questions to be asked in ad- 
vance of trial, and after counsel have stated their case to the jury the judge might briefly state to the 
jury what questions they were to answer.” He adds that in the course of the trial other questions might 

me necessary. 

He lists as advantages of the question system: fairer verdicts, that cases would not be decided be- 
cause the jury disliked the looks of parties or witnesses, and that attorneys would prepare in advance and 
be better prepared for trial. 

Before going further, I suggest three changes in trial procedure, each of which is debatable and 
upon each of which I would like to publish comments before the next meeting of the State Bar Association. 

First, elimination of the general verdict. 
Second, selection of jurors by the trial judge. 
Third, instructions after the argument. 
I do this now because many comments on the first will not be received in time for this issue of the Journal. 

For years in trial work I have been drifting towards special questions instead of general verdicts. 
Just how far this can go is yet uncertain. However, the Supreme Court has approved so far. When it 
seemed a jury could not intelligently return a general verdict or there was doubt whether a jury should 
be asked to do so, special questions have been submitted and the verdict made up from them. Naturally, 
some of these are twilight cases, as termed by Chief Justice Taft. 

For one I am not ready to say the jury should go. It is a real connecting link between judge and 
public. Law is a growth—not an exotic growth—but a natural growth, through centuries of striving. 
The public changes its mind on great questions and when the change has become a part of the general 
well being, we find the U.S. Supreme Court writing that change into the general laws of the country. 
That’s our history. That's the history of the Common Law. 

In spite of all you may hear, John Public still bases some of his confidence in courts on the knowl- 
edge that he can have twelve of his peers sit as finders of facts. 

So far as instructions are concerned, it appears that the average jury does one of two things: 
First, on retiring some juror says, “O, bother with the instructions. We know what is the right thing 
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to do;” or else, second: the jury conscientiously attempts to reconcile the law with the facts as they ap- 
and becomes hopelessly entangled. Quite frequently one or two jurors absolutely control the verdict 
and this accounts for the fact that two juries hearing the same evidence and instructions will return op- 
ite verdicts. Perhaps some day it may drift through our consciousness that the average citizen is not 
an attorney at law. Then we will not expect juries to take pages of abstruse discussion of legal proposi- 
tions, apply a welter of confused facts, and return a just and true verdict according to the law and the 
evidence. The strangest thing of all is that many juries are able to do just this very thing, whether by 
design, by accident or just by luck, no one will ever know. If you think you know then try to figure 
out your next case after the jury has been discharged and you have heard two or three jurors try to 
express themselves. 

But returning to the subject. 

L. A. McNalley, Minneapolis: “The suggestion is an excellent one but the authority given to trial 
courts should be limited. Rules for the conduct of the case after the jury had answered special questions 
should be formulated so as NOT to follow the present rules adopted by the Supreme Court in equity 
cases where a jury is called in—an advisory capacity. 

“The lower court calls an advisory jury, admits erroneous testimony, gives erroneous instructions 
and without hesitation adopts findings made by the jury. In spite of the fact that these findings were 
made under this erroneous procedure, the appellate court will say these errors were disregarded by the 
trial court. 

“If this procedure is to be followed in cases triable by jury, I should be opposed to making any 


W. N. Banks, Independence: “. . . To abolish general verdicts would be a mistake. My experience 
js that justice is done under the present system. . . . You cannot and I think should not eliminate the 
human element. Under our present system, district judges administer the law face to face with our 
people. These judges are in position to take care of erroneous verdicts. They do this; are honest and 
competent . . . We can safely leave control of general verdicts to these judges.” 

H. W. Goodwin, Wellington: “A very interesting question. We quite generally assume that the jury 
passes only on questions of fact, when of course we all know this is not true. . . . Courts instruct at 
great length . . . The average juryman is not able to correctly apply rules of law to disputed questions 
of fact. . . . In my opinion cases are tried to the prejudice of the jury rather than to the reason of the jury. 

“I believe it would indeed be a forward step to confine the province of the jury purely to contested 
questions of fact. . . . I am somewhat puzzled, however, to know just how the amount of the verdict 
in damage suits would be reached where this procedure was followed.” 

Another question. Will you answer it for next Journal? 

Rice Lardner, Garnett: “. . . In cases tried before a court . . . it should be required of the judge 
to make findings of facts and conclusions of law, but in instances in which a jury is employed do not 
think it feasible to abolish general verdicts . . . I think the courts and attorneys would spend more time 
trying to figure out what the jury meant than in trying the case, leading to endless litigation in both 
the appellate and district courts. Such a system might be profitable to counsel, but I fail to see where 
it would be beneficial to clients.” 

Samuel E. Bartlett, Ellsworth: “Dean Green of Northwestern says, ‘As a scientific method of settling 
disputes the general verdict rates little higher than the ordeal, compurgation or trial by battle.’ 

“Prof. Sutherland of Michigan says, “There are three unknown elements which enter into the general 
verdict: (a) the facts, (b) the law, (c) the application of the law to the facts. And it is clear that the 
verdict is liable to three sources of error, corresponding to these three elements.’ 

“Laws of Alberta, 1922, ch. 74, Sec. 30: ‘. . . except action for libel, the judge . . . may direct the 
jury to answer any question of fact stated to them by him . . . Judgment may be directed to be entered 
on the answers to such questions.’ 

“Why not? Jury trial will be preserved; the application made by the court with less likelihood of 
mistake; involved instructions, often incomprehensible to the jury, and verdicts in response thereto, too 
often inscrutable to the court thereby eliminated; and the soundness of the results may be better tested 
in the appellate courts.” 

Fred A. Mann, Valley Falls: “Justice Burch makes an excellent observation. . . . My opinion is the 
jury has entirely too much power vested in it at present. The layman, of which juries are composed, 
should sit moos as a fact-finding body . . . The court should then apply to these . . . the principles 
or rules of law that ultimately lead to a verdict. . . . The court, schooled in applicable principles correctly 
employed, would tend to reach more just and equitable decisions than those attained by the jury. .. .” 

With apologies for editing and reducing some of the replies to save duplication and yet presenting 
main ideas of contributors, these opinions are published. Others will appear in the May issue and the 
column is open to your ideas. 
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Kansas Annotations 
to the 
Restatement of the Law of Torts 


This is the fourth installment of the Kansas Annotations to 
the Restatement of the Law of Torts. The installment covers 
Sections 87 to 126, inclusive, of the Restatement. These anno- 
tations have been prepared by Professor F. J. Moreau, of the 
University of Kansas Law School, assisted by Omer M. Funk, 
L.L.B., 1935, University of Kansas Law School. 
































Kansas ANNOTATIONS 





TOPIC 3. DEFENSE OF THE ACTOR’S INTEREST IN RETAINING 
POSSESSION OF LAND OR CHATTELS 
ANNOTATION Sec. 87—Defense Against Dispossessory Acts. 

The annotations to Sections 77 to 85 are pertinent. All the cases which have 
arisen under the Kansas forcible entry and detainer statutes show how carefull 
our court has guarded one in possession. A rightful owner may not regain a los 
possession. Wilson v. Campbell, 75 Kan. 159, 88 Pac. 548; Whitney v. Brown, 
75 Kan. 678, 90 Pac. 277; Peyton v. Peyton, 34 Kan. 624, 9 Pac. 479. The cases 
of Rohr v. Reidel, 110 Kan. 107, 202 Pac. 852, and Rohr v. Riedel, 112 Kan. 
130, 210 Pac. 644, show how zealously the court has guarded possession of per- 
sonalty, though it be wrongful. 

In the annotations above referred to, it was pointed out that the court per- 
mits the use of reasonable force to prevent an intrusion but did not permit the 
use of any force to terminate an intrusion if it amounts to a possession. Those 
latter cases proceed on the theory that the intruder is in possession. Surely if an 
intrusion can be prevented, a dispossession may be prevented. Hence clause (1) 
is followed. 

Clause (2) is undoubtedly followed. As pointed out in the annotation to 
Section 65 there is no duty to retreat in Kansas, in general, and so much more 
so is it not necessary to retreat from one’s dwelling house. In In re Stilts, 74 Kan. 
805, 87 Pac. 1134, the defendant shot a sheriff seeking to arrest him without 
warrant in his home for a misdemeanor committed earlier in the evening and 
the court held that as defendant had gone home he had the right to resist arrest. 
He even could have resisted arrest in the street. See the annotation to Section 68. 
State v. Countryman, 57 Kan. 815, 48 Pac. 137, clearly follows the section. The 
court said: 

“The use of a deadly weapon by a person in defense of himself, his family, 
or his property, is unjustifiable, except where the assault is felonious in charac- 
ter, is impending, and is so near to being made that its consummation can be 
prevented by the use of no other means adequate to repel it.” 


ANNOTATION Sec. 88—General Principles. 

(A) The use of force against another for the purpose of effecting an entry 
upon land is not privileged in this state. Peyton v. Peyton, 34 Kan. 624, 9 Pac. 
479; Campbell v. Coonradt, 27 Kan. 122; Burdette v. Corgan, 27 Kan. 275; 
Whitney v. Brown, 75 Kan. 678, go Pac. 277; State v. Bradbury, 67 Kan. 808, 
74 Pac. 231; Burnell v. Bradbury, 69 Kan. 444, 77 Pac. 85; Walterscheid v. Crup- 
per, 79 Kan. 627, 100 Pac. 623. 

(B) Since the actual existence of these conditions in clause (A) does not give 
the privilege a fortiori, the mere creation of a belief that they exist, under clause 
(B), does not have that effect. 


ANNOTATION Sec. 89—How Possession Obtained by Others. 

This section deals with actual possessors. Such possessions may not be dis- 
turbed by force in this state. See the annotation to Sections 87 and 88. Therefore 
it is immaterial how the other obtained such possession. 


ANNOTATION Sec. 90—Actor’s Right to Possession of Land. 

This section is not law in Kansas. See the annotations to Sections 87—89. 
The leading case is Wilson v. Campbell, 75 Kan. 159, 88 Pac. 548. The mere 
fact that the actor is entitled to the immediate possession is never any justifica- 
tion for the use of force. 


ANNOTATION Sec. 91—Timeliness of Re-Entry. 
This section is not law in Kansas, for after a dispossession is complete and 


the possession of the other is actual as defined in Hill v. Browning, 127 Kan. 


216, 273 Pac. 448, the right to use force is lost under the decisions cited in the 
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annotations to Sections 87 and 88. The words actual possession are used in contra- 
distinction to the words scrambling possession. One having only a scrambling 
possession apparently is not entitled to have the one entitled to the immediate 
possession refrain from the use of force. That is, a scrambling possession is not 
within the protection of the statute. Kelley v. Forney, 84 Kan. 297, 114 Pac. 215. 
And so the diligence or timeliness mentioned in Section 91 is immaterial. 


ANNOTATION Sec. 92—Necessity of Demand. 


This section is not law in Kansas, for no refusal to give possession in answer 
to a demand for same will justify the use of force if the other’s possession is ac- 
tual. See the cases cited in the annotations to Sections 87 and 88. 


ANNOTATION Sec. 93—Purpose of Re-Entry. 
This section is not law in Kansas. No force is permissible so the motive is 
immaterial. All use of force is unlawful. And a genuine purpose to merely re- 


cover a lawful possession will not make the use of force lawful. See the cases 
cited in the annotations to Sections 87 and 88. 


ANNOTATION Sec. 94—Amount of Force Permissible. 


No force is permissible. See the cases cited in the annotations to Sections 
87 to 93. See particularly State v. Bradbury, 67 Kan. 808, 74 Pac. 231. The 
court said: “Such unlawful method of testing legal rights is unknown to the 
law.” Hence it is futile to talk about “amount of force permissible.” It is per- 
tinent, however, to note what meager uses of force have been held to constitute 
forcible entries. The following acts constitute forcible entry: Taking down a 
fence and plowing up crops, Craig v. Leonard, 117 Kan. 376, 232 Pac. 235; 
surreptitiously obtaining possession in the absence of the other, Wilson v. Camp- 
bell, 75 Kan. 159, 88 Pac. 548; taking down a fence, Doty v. Cone, 85 Kan. 1, 
115 Pac. 977; removing a roof from a house to evict tenants, Walterschied v. 
Crupper, 79 Kan. 627, 100 Pac. 623. 


ANNOTATION Sec. 95—Effect of Excessive Force. 

(A) No force is permissive—therefore all force is excessive and the actor 
is liable. 

(B) This seems to be the law in Kansas; assuming that there was a prior 
dispossession, the subsequent dispossession does not insulate the prior dispos- 
session. 

(C) In Kansas the one in possession may defend against all force for all 


force is excessive, therefore sub-section C is law. See annotations to Sections 
71 and 94. 










ANNOTATION Sec. 96—Use of Force after Re-Entry. 

A careful examination of all the cases cited in the annotations to the above 
sections in this chapter do not indicate that a person is ever entitled to use force 
until he has regained an actual, peaceful, and exclusive possession. In fact, in 
Kelley v. Forney, 84 Kan. 297, 114 Pac. 215, it was specifically held that a scram- 
bling possession would not sustain the use of force. The idea in this section 
seems to be that one may perfect by force what amounts to an imperfect pos- 
session. The Kansas cases do not seem to follow this rule. 


















ANNOTATION Sec. 97—Use of Force after Regaining Possession Peaceably. 

This section gives the actor the right to use force under two circumstances. 
First, if he regains possession peaceably, and second, under the conditions stated 
in Sections 88 to 94. As indicated in the annotations to Sections 88 to 94, a pos- 
session acquired according to the conditions therein contained is unlawful, and 
being unlawful, the actor acquires no rights by thus obtaining possession. Hence 
Clause 2 indicated above is not law in Kansas. However, if the actor has ob- 
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tained a peaceable possession he is clearly entitled to defend it. State v. Brad- 
bury, 67 Kan. 808, 74 Pac. 231. 


ANNOTATION Sec. 98—Use of Force after Regaining Possession Otherwise 
Than Peaceably. 


This section indicates that the previous section defines the minimum pos- 
session that may be defended by force. In the annotation to that section it is 
pointed out that the Kansas minimum is considerably less than is provided by 
that section. Our court therefore would clearly follow Section 98 because peace- 
able possession is the only thing that may be defended in Kansas. Any possession 
obtained otherwise than peaceably may not be defended by force. See the cases 
cited in the immediately preceding annotations. 


ANNOTATION Sec. 99—Ambit of Privilege. 

Inasmuch as there is practically no privilege to re-enter by use of force in 
this state, the cases involving this section will occur very rarely. They will occur 
only in those cases where a possession is being defended. I find no case in which 
this section is involved. See the annotation to Section 75. 


ANNOTATION Sec. 100—General Principles. 

The extent to which force may be used for the sole purpose of repossessing 
chattels in this state is much more limited than in this Topic 5. Just as the right 
to re-enter real property by the use of force does not exist in this state (see the 
annotations to Sections 87-99, inclusively) so the right to self-help to recapture 
chattels is practically non-existent. See the following cases: State v. Allen, 107 
Kan. 407, 191 Pac. 476; State v. Allen, 111 Kan. 3, 206 Pac. 340; Rohr v. Reidel, 
110 Kan. 107, 202 Pac. 852; Rohr v. Riedel, 112 Kan. 130, 210 Pac. 644; State 
v. Woodman, 127 Kan. 166, 272 Pac. 132; State v. Siewert, 142 Kan. 453, 50 Pac. 
(2d) 932. The use of force was held unlawful in each one of these cases. 


ANNOTATION Sec. 101—How Possession Obtained by Other. 

In the case of State v. Allen, it does not appear just how the other obtained 
possession of the mule. The parties lived forty miles apart and the other held 
possession under claim of right. It does not appear that he used force against 
the actor nor obtained the mule by duress or fraud. Hence, under Clause (a) of 
this section, force would not be permitted. Our court said that the actors only 
had the right to obtain possession of the mule if it was theirs if they could do 
so without committing a trespass or a breach of the peace. In Rohr v. Reidel, 
110 Kan. 107, 202 Pac. 852, the court really holds that the actor had no prior 
possession so there was nothing there to recapture. Still the court again restates 
its position that disputes as to possession of property can not be properly or 
legally settled by force or violence. In Rohr v. Riedel, 112 Kan. 130, 210 Pac. 
644, the other had taken possession of the actor’s cattle allegedly damage feasant. 
Surely the other took possession under claim of right and as in State v. Allen, 
there being no evidence of use of force against the actor, duress, or fraud, there 
would be no right to use force under Section 101, Clause (a). The court quotes 
approvingly from 3 Blackstone’s Commentaries, page 4, indicating that a natural 
right of recaption should never be exerted when such exertion will occasion 
strife and bodily contention or endanger the peace of society. Further, it says 
that it is improper to tell a jury that an actor may retake his cattle without the 
use of force and violence. Such instruction should include a further condition 
that it be not done in a riotous manner nor involve a breach of the peace. In 
State v. Woodman, 127 Kan. 166, 272 Pac. 132, the actor fired several shots at 
a vanishing automobile, the defendant actor claiming that such automobile con- 
tained his property which had been feloniously taken from him. The court told 
the jury that he had a lawful right to retake his property if so stolen but only 
in a temperate and proper manner without the use of deadly weapons. The court 
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sustained this instruction on the theory that the jury did not believe that de- 
fendant actor’s property had been stolen. The case probably stands for the 
proposition that some force may be used in retaking chattels feloniously taken, 
For a similar case, see State v. Siewert, 142 Kan. 453, 50 Pac. (2d) 932. This is 
the full extent to which Section 100 has been involved in our decisions. 


ANNOTATION Sec. 102—Actor’s Right to Possession of Chattel. 

It is hard to say whether the fact that the actor was not entitled to the 
immediate possession of the chattel was a controlling factor in any of the cases 
cited in the annotations to Sections 100 and ror. It is pointed out, however, in 
Rohr v. Reidel, 110 Kan. 107, 202 Pac. 852, that the corn was still owned by, 
and in the possession of, the elevator, and also that the other was not in the act 
of taking the corn when the assault was made. In Rohr v. Riedel, 112 Kan. 130, 
210 Pac. 644, and State v. Siewert, 142 Kan. 453, 50 Pac. (2d) 932, the other 
was holding the chattels under claim of right, and it may be under legal right, 
because the cattle and hogs were doing damage. In that case the actor was not 
entitled to the immediate possession without making a tender of the damage. 
Hence this right to immediate possession may have had some important bearing 
upon these decisions. That is, the actor not being entitled to the immediate pos- 
session, could use no force to recover that to which he was not entitled. 


ANNOTATION Sec. 103—Timeliness of Recapture. 
I find no case in which the actor’s failure to act promptly or upon fresh pur- 
suit was a factor in denying him his right to use force. 


ANNOTATION Sec. 104—Necessity of Demand. 
I find no case in which the actor’s failure to request a return of his property 
was a controlling factor in denying him his right to use force. 


ANNOTATION Sec. 105—Purpose of the Actor. 

I find no case in which the court denied the right to use force because such 
force was not used for the sole purpose of regaining possession of the chattel. 
In State v. Allen, 107 Kan. 407, 191 Pac. 476, however, it is emphasized that 
judging from the preparations which were made to recapture the mule, it is clear 
that the actor’s intent was to take the mule by force and even take life if neces- 
sary. Thus there is a purpose here to provoke an assault as well as to regain the 
possession, and this fact made it clear that the force used was unlawful. 


ANNOTATION Sec. 106. Amount of Force Permissible. 

As indicated in the annotations to the Sections 100-105, it is impossible to 
find any statement by our court which indicates that any force of any kind is 
permissible. Still, it must be borne in mind that all the cases referred to are cases 
in which no force could be used under the provisions of these sections. We shall 
have to wait until a case arises in which property was clearly tortiously taken and 
the actor having immediate right to possession asserts such right by the use of 
reasonable force. Clearly Clause (b) of Section 106 is law in Kansas. See State 
v. Allen, 107 Kan. 407, 191 Pac. 476, and State v. Allen, 111 Kan. 3, 206 Pac. 340. 


ANNOTATION Sec. 107—Effect of Excessive Force. 
See the annotations to Sections 71 and 95. Until we have cases indicating 
clearly what force is permissible, it is useless to discuss the effect of excessive 


force. Undoubtedly this section will be followed. 


a ION Sec. 108—Chattel Tortiously Withheld but Rightfully Ac- 
quired. 

This section is law in Kansas. It is impossible to find any statement by our 
court indicating that any force is permissible for the recapture of chattels even 
in the case of those tortiously acquired, a fortiori it does not exist if the chattels 
were lawfully acquired. See the annotation to Sections 77, 100, 101 and 106. 
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ANNOTATION Sec. 109—Defense of Possession Acquired Peaceably or 

Otherwise. 

No cases precisely give the right to defend chattels. There probably is such 
a right, however, for possession may not be interfered with save in cases where 
the same has been obtained feloniously. There is no duty to retreat. See annota- 
tion to Section 63. Possession of realty may be defended by the use of reasonable 
force. State v. Bradbury, 67 Kan. 808, 74 Pac. 231. See annotations to Sections 
77 to 86 inclusive. 


ANNOTATION Sec. 110—Assisting Third Persons in the Recapture of 
Chattels. 


I find no case passing squarely upon this question. In State v. Allen, 107 
Kan. 407, 191 Pac. 476, and State v. Allen, 111 Kan. 3, 206 Pac. 340, the actor 
had taken several members of his family with him to assist in the recapture of 
the mule. The owner himself had no right to use force, and those assisting could 
have no greater rights than the owner whom they were assisting. So Clause (a) 
is law. If the owner had been privileged, the assistants probably would have been 
protected under parts one and two of Clause (b) because the owner had re- 
quested his brother to act with him. Part 3 of Clause (b) deals with the right 
of a bailee to protect the property under his care. There probably is such a right. 


ANNOTATION Sec. 111—Ambit of Privilege. 

I find no Kansas case on this question. They will necessarily be rare as our 
court does not recognize any privilege to use force for the recaption of chattels, 
except perhaps where they have been feloniously taken. See the annotations to 
Sections 75 and 99. 


ANNOTATION Sec. 112—Arrest. 

“Arrest is the taking of a person into custody that he may be held to answer 
for a public offense.”—Revised Statutes of Kansas, 1923, 62-1201. The law con- 
templates that an arrest is a step in a public prosecution and must be made with 
the view of taking the person before a magistrate or judicial tribunal for examina- 
tion or trial. An officer even subjects himself to liability if he unnecessarily de- 
lays after an arrest in presenting a person for examination or trial. Garnier v. 
Squires, 62 Kan. 321, 62 Pac. 1105. 

No citizen of our government should be imprisoned unless the authority 
therefore is clearly conferred by statute. Brown v. Larimer, 132 Kan. 81, 294 
Pac. 906. See the annotation on false imprisonment, Sections 36-44. 


ANNOTATION Sec. 113—Warrent. 

This definition seems to be followed in Kansas under Revised Statutes of 
Kansas, 1923, 62-601 and 62-602. 

Under Section 62-601, cited above, the following magistrates may issue war- 
rants in this state: (1) The judges of the Supreme Court, with state-wide juris- 
diction; (2) District Judges, with district-wide jurisdiction; (3) Justices of the 
Peace, with county-wide jurisdiction; (4) Mayors, police magistrates, and judges, 
with city-wide jurisdiction. 

ANNOTATION Sec. 114—Peace Officers. 

This definition of what constitutes a peace officer is seemingly followed in 
Kansas. Our Revised Statutes list several different conservators of the peace. Con- 
stables, to apprehend on view or warrant, and bring to justice all felons, and 
disturbers, and violators of the criminal laws of the state, to suppress riots, af- 
frays, and unlawful assemblies, and generally to keep the peace.—Revised Stat- 
utes, 80-704. A mayor is also a conservator of the peace with certain powers to 
appoint special police in times of an emergency.—Revised Statutes, 13-508. A 
police judge shall be a conservator of the peace.—Revised Statutes, 13-604, 14- 
801, 15-503. A non-resident cannot be a peace officer in this state—Revised 
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Statutes, 21-1615, 21-1618. Revised Statutes, 19-813, 19-1010, 19-1011, 19-1012, 
and 19-1013, cover the duties of coroners in making arrests, issuing warrants, etc. 


ANNOTATION Sec. 115—Felony. 

“A felony is an offense punishable by death or confinement at hard labor in 
the penitentiary.” Revised Statutes of Kansas 1923, 62-104. However, such pun- 
ishment is not necessary. It is sufficient that the commission of the offense 
renders him liable to such punishment. In re Stevens, Petitioner, 52 Kan. 56, 
34 Pac. 459. 95 A.L.R. 1115 cites this case as in accord with the majority rule. 

Felonies are offenses against, prosecuted and punished by, and in the name 
of the state. Wise v. State, 2 Kan. 413. 


ANNOTATION Sec. 116—Breach of the Peace. 

This definition of what constitutes a breach of the peace seems to be fol- 
lowed in Kansas. It is pertinent, however, to note what acts have been held by 
our court to constitute a breach of the peace. Loud talk alone is sufficient, and 
profanity will make it worse; Topeka v. Heitman, 47 Kan. 739, 28 Pac. 1096; 
addressing vile epithets to another in a public street, in the presence of by- 
standers, with the intention of annoying and disturbing such person, State v. 
Appleton, 70 Kan. 217, 78 Pac. 445; the employment of actual personal violence 
is not necessary. Abusive and insulting language by one towards another ac- 
companied by threats of violence against such other which puts him in fear is 
sufficient. State v. Herbert, 121 Kan. 329, 246 Pac. 507. Where wrongful and 
wilful conduct is directed against one person and the natural and necessary con- 
sequences thereof is to disturb the peace and quiet of a third party, and this is 
known to the actor, it is sufficient to sustain a conviction. State v. Burns, 35 Kan. 
387, 11 Pac. 161. The perpetration of a kidnapping hoax which arouses fear 
and terror in the minds of third persons is a breach of the peace. State v. Duvall, 
140 Kan. 456, 36 Pac. (2d) 958. 


ANNOTATION Sec. 117—Use of Force. 
I find no cases defining the words “Use of force.” See the annotation to 
Section 118. 
TITLE B. CONDITIONS OF THE PRIVILEGE 


Subtitle I. In General 


ANNOTATION Sec. 118—General Privilege. 

“If after notice of the intention to arrest the defendant he either flee or 
forcibly resist, the officer may use all necessary means to effect the arrest.” Re- 
vised Statutes of Kansas 1923, 62-1204. Such notice is not necessary where a 
party has been apprehended in the commission of a felony or in fresh pursuit. 
State v. Mowry, 37 Kan. 369, 15 Pac. 282. An officer may even make a forcible 
entry for the purpose of arresting without a warrant, anyone whom there is 
probable ground to believe guilty of a felony. Randolph v. Kensler, 95 Kan. 32, 
147 Pac. 1132. A warrant is necessary for an officer to arrest for a misdemeanor 
not committed in his presence. State v. Dietz, 59 Kan. 576, 53 Pac. 870. A pri- 
vate person may, in a temperate manner and without a warrant, arrest one who 
has just committed a felony. State v. Mowry, 37 Kan. 369, 15 Pac. 282. 

A constable may arrest for an offense committed in his presence. Revised 
Statutes of Kansas 1923, 80-704. An officer may arrest without a warrant where 
he has reasonable grounds to believe that a felony has been committed and that 
the other has committed it. Garnier v. Squires, 62 Kan. 321, 62 Pac. 1005; R. R. 
Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800; Smith v. Hern, 102 Kan. 373, 170 
Pac. 990; Taft v. Hyatt, 105 Kan. 35, 180 Pac. 213; Randolph v. Kensler, 95 
Kan. 32, 147 Pac. 1132. A sheriff may, without a warrant, make a lawful ar- 
rest in another county. See the Revised Statutes of Kansas 1923, 62-605, as con- 
strued in Torson v. Baehni, 134 Kan. 188, 5 Pac. (2d) 913. A private person 
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arrests without a warrant at his peril, and it will be false imprisonment unless 
it can be shown that a felony has actually been committed. Garnier v. Squires, 
62 Kan. 321, 62 Pac. 1005. The full right of self defense exists in favor of a 
person unlawfully arrested by an officer. State v. Bowen, 118 Kan. 31, 234 Pac. 
46. See the annotations to Section 41 and to Sections 119 to 132. 


ANNOTATION Sec. 119—Arrest without Warrant by Private Person for 

Criminal Offense. 

(a) This section is law in Kansas. A private person may, in a temperate 
manner and without a warrant, arrest one who has just committed a felony. 
State v. Mowry, 37 Kan. 369, 15 Pac. 282. A private person arrests without a 
warrant at his peril, and it will be false imprisonment unless it can be shown 
that a felony has actually been committed. Garnier v. Squires, 62 Kan. 321, 62 
Pac. 1005. A private person may make an arrest if from facts that he discovers, 
he knows the guilty party. Elkins v. Wyandotte County, 91 Kan. 518, 138 
Pac. 578. 

(b) This section is law in Kansas. State v. Mowry, supra. And the fact that 
a crime has been committed and that the actor has reasonable cause to suspect 
another of its commission is not in itself sufficient to authorize him to make 
an arrest. 

(c) If the breach of the peace mentioned in this section amounts to a felony 
it is covered by (a) and is law in this state. However, I can find no cases pass- 
ing upon the right of a private person to arrest in the case of a mere misderfeanor. 

(d) This clause is law. State v. Mowry, supra. 

(ce) No cases found. It is well to bear in mind that according to State v. 
Mowry, supra, nothing short of proving the commission of a felony will justify 
the arrest. 


ANNOTATION Sec. 120—Civil Arrest by Private Persons without Warrant. 

(a) No cases found. 

(b) “For the purpose of surrendering the defendant, the bail, at any time 
or place, before he is finally charged, may himself arrest him, or by a written 
authority indorsed on a certified copy of the undertaking may empower any 
person of suitable age and discretion to do so.” Revised Statutes of Kansas 1923, 
60-823. I can find no cases authorizing a private person to arrest another placed 
subject to his custody by the order of a court, body or official. 

(c) No cases found. See the annotations to Sections 63 and 76. 


ANNOTATION Sec. 121—Arrest by Peace Officer without Warrant. 

(a) This section is law in Kansas. An officer may arrest without a warrant 
in any case in which a private person is so authorized. See the annotation to 
Section 119. A constable may arrest for an offense committed in his presence. 
Revised Statutes of Kansas 1923, 80-704. 

(b) This section is law in Kansas. An officer may arrest without a warrant 
where he has reasonable grounds to believe that a felony has been committed 
and that the other has committed it. Garnier v. Squires, 62 Kan. 321, 62 Pac. 
1005; Railway Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800; Smith v. Hern, 102 Kan. 
373, 170 Pac. 990; Taft v. Hyatt, 105 Kan. 35, 180 Pac. 213; Randolph v. Ken- 
sler, 95 Kan. 32, 147 Pac. 1132. An officer may even make a forcible entry for 
the purpose of arresting without a warrant, anyone whom there is probable 
ground to believe guilty of a felony. Randolph v. Kensler, supra. A sheriff with- 
out a warrant may make a lawful arrest in another county under Revised Stat- 
utes of Kansas 1923, 62-605; Torson v. Bachni, 134 Kan. 188, 5 Pac. (2d) 813. 

(c) This section is law in Kansas as to offenses committed in his presence. 
See annotations to (a) and (b). A sheriff unless authorized by a warrant may 
not arrest for a misdemeanor not committed in his presence. The fact that the 
language and acts of the accused were such as to induce a reasonable man to 
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believe him guilty will not authorize the officer to arrest without a warrant in 
the case of a misdemeanor. State v. Dietz, 59 Kan. 576, 53 Pac. 870. A statute 
attempting to confer authority on police officers of a city to arrest without a 
warrant for misdemeanors not committed in their presence is unconstitutional. 
In re Kellam, Petitioner, 55 Kan. 700, 41 Pac. 960. Once the affray is over an 
officer may not even arrest for a misdemeanor committed in his presence, with- 
out a warrant. In re Stilts, 74 Kan. 805, 87 Pac. 1134. So an officer is more re- 
stricted in Kansas than under clause (c), for once the misdemeanor is over, the 
officer’s right of arrest without warrant no longer exists. The full right of self 
defense exists in favor of a person unlawfully arrested by an officer. State v. 
Bowen, 118 Kan. 31, 234 Pac. 46. 


Subtitle II]. Arrest Under Warrant 


ANNOTATION Sec. 122—Arrest Under Warrant Valid or Fair on Its Face. 

See the annotation to Section 124. The decision of Hauss v. Kohlar, 25 
Kan. 640, makes a distinction between void and merely irregular affidavits sup- 
porting warrants for arrest. The warrant in that case was undoubtedly fair on 
its face, yet it afforded no protection. Future decisions surely should follow this 
section for officers should be permitted to assume the correctness of proceedings 
under which process is issued to them. This is suggested in Connelly v. Woods, 
31 Kan. 359, 2 Pac. 773, the court pointing out that a justice of the peace “has 
a right to suppose that the affidavit is true.” 


ANNOTATION Sec. 123—What Constitutes Valid Warrant. 

A criminal warrant in this state must comply with certain statutory re- 
quirements as to complaint, issuance, and form. Revised Statutes of Kansas 
1923, 62-601 to 62-603. 

The mere want of statutory authority for one justice to transfer a case to 
another justice does not prevent the second justice from acquiring jurisdiction, 
nor render the proceedings invalid. King v. McKnight, 120 Kan. 692, 245 
Pac. 105. Assisting one illegally imprisoned to escape is not a criminal offense. 
Such illegal imprisonment is invalid and not binding. State v. Beebe, 13 Kan. 
589. Detailed description of offense in warrant upon which preliminary is held 
is not necessary. State v. Reedy, 44 Kan. 190, 24 Pac. 66. A warrant omitting 
the Christian name of the defendant and not otherwise describing him is void. 
Prell v. McDonald, 7 Kan. 426. 

Our statutes provide the manner in which civil arrests may be made. An 
affidavit is necessary which must recite one or more of the statutory grounds 
enumerated in the statute. Revised Statutes of Kansas 1923, 60-802. See, also, 
Revised Statutes of Kansas 1923, 60-801 to 60-829. An affidavit for an order of 
arrest is jurisdictional and where it does not state any one of the statutory 
grounds all proceedings had under or by virtue of it are void. Hauss v. Kohlar, 
25 Kan. 640. The statement of facts required in an affidavit of arrest must be 
sufficient to establish the charge. Bryan v. Congdon, 54 Kan. 109, 37 Pac. 1009; 
Gillett v. Thiebold, 9 Kan. 427; Tennent v. Weymouth, 24 Kan. 21; Hauss v. 
Kohlar, supra. The affidavit forms part of the record, and is reviewable even 
though not incorporated in the bill of exceptions. Bryan v. Congdon, supra. An 
arrest should be set aside if the affidavit or bond is insufficient. Long Bros. v. 
Hubbard, 6 Kan. App. 878, 50 Pac. 968. 


ANNOTATION Sec. 124—What Constitutes Warrant Fair on Its Face. 
This section of the restatement is designed to expand or enlarge the privilege 
of people to act upon warrants which are something less than real valid warrants. 
There are many cases in which judges were sued for issuing warrants upon 
insufficient grounds. In such cases, if the judge or justice has jurisdiction over 
the matter under consideration he is protected. Sorensen v. Wellman, 69 Kan. 
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637, 77 Pac. 536; Smith v. Casner, 2 Kan. App. 591, Harrison v. Redden, 53 
Kan. 265, 36 Pac. 325; Connelly v. Woods, 31 Kan. 359, 2 Pac. 773; Gillett v. 
Thiebold, 9 Kan. 427; Smith v. Hern. 102 Kan. 373, 170 Pac. 990; Bellport v. 
Harkins, 104 Kan. 543, 180 Pac. 220; Brown v. Larimer, 132 Kan. 81; 294 
Pac. 906; Clark v. Spicer, 6 Kan. 440. Otherwise if he acts in a matter as to 
which he has no jurisdiction. Hauss v. Kohlar, 25 Kan. 640; Smith v. Casner, 
supra; Brown v. Larimer, supra. 

The cases are very rare in which the liability of officers who execute such 
warrants is involved. In Connelly v. Woods, supra, the court uses broad language 
indicating that the protection is personal to the judge and “it will not protect 
any other person than the justice.” This language is broader than the facts war- 
rant, however, for the other person there was the complaining witness who 
had made false statements in his affidavit. In Hauss v. Kohlar the court makes 
a distinction between affidavits that are absolutely void and those merely ir- 
regular. In the former situation “the justification is not sufficient.” For the affi- 
davit is jurisdictional and all proceedings under it are void. The innocent con- 
stable was joined as a defendant and it seems that he himself is not permitted 
to justify under such an affidavit. Hence our decisions are not liberalized to the 
extent indicated by this section. However, in a note following Hauss v. Kohlar, 
supra, it is indicated that the person who actually makes the arrest on appoint- 
ment of the magistrate is not liable. 


ANNOTATION Sec. 125—Name or Description of Person Arrested Under 
Warrant. 


(a) A warrant which omits the Christian name of the accused and does not 
otherwise describe him is void. Prell v. McDonald, 7 Kan. 426. See the annota- 
tions to Sections 36 and 121 as pertinent. 

(b) No cases found. 


ANNOTATION Sec. 126—Actor’s Possession of Warrant. 

This section is law in this state. For under Kansas Revised Statutes 1923, 
62-1203, the officer must inform the defendant that he acts under authority of 
a warrant, and must show the warrant if required. See, also, Sipult v. Land and 
Grain Co., 94 Kan. 224, 146 Pac. 329. 
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